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PREFACE TO THE SECOND EDITION. 
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In my Pre&ce to the First Edition, I mentioned that, 
none of the English writers on the Law of Insarance 

having treated in one volume of Life, Fire, and Acci- 
dent Insurance, and important pi inciples of the Law — 
such as Subrogation and Indemnity — having been much 
elucidated by recent decisions, it seemed to me that a 
book of moderate size, containing in one volume the 
whole Law of Insurance (excepting Marine ) — viz., lAfey 
Fire^ Accident^ and Guarantee Insurance — might be for 
the convenience of the profession. 

This anticipation was not, it is hoped, entirely mis- 
taken, for the First Edition was taken up sooner than 
was expected. • Notwithstanding, however, the com- 
paratively short time that has elapsed since the book 
was published, numerous fresh cases have occurred in 
this country, Scotland, Ireland, the C!olonies, and Amer- 
ica ; and those which I considered the most useful of 

them, numbering over 160, have been referred to in this 

(vii) 
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Edition, bringing up the list of cases to upwards of 
1560. 

As the American and Colonial Seports are numerous, 
and their abbreviations are not always familiar to the 
English reader, a list of such abbreviations has been 

git^en; and the statutes alluded to will be found in the 

« 

Index. 

J. B. P. 



Iknkr Temple, 

Jviy 1897. 
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CHAPTER I. 

NATURE OF THE C56NTRACT OF INSURANCE. 

Purpose of insurance, — The aim of all insurance is to make pro- 
vision against the clangers which beset human life and dealings. 
Those who seek it endeavour to avert disaster from themselves by 
shifting possible losses on to the shoulders of others who are 
willing, for pecuniary consideration, to take the risk thereof; and 
in the case of life msurance, they endeavour to assure to those 
dependent on them a certain provision in case of their death (a\ 
or to provide a fund out of which their creditors can be satisfied. 

Those who grant insurance undertake such risks at a price and 
upon calculations which, if well adjusted, will leave them, after 
providing against all contingencies, a fair profit on the capital 
which they adventure. In insurance business there is a tendency, 
OS in all others, to reduce such profit to the lowest margin, and 
most insurers* in efiect grant by way of bonus a rebate on the pre- 
miums originally demanded, whereby they correct errors in their 
own favour made in estimating the premiums charged for the risks 
taken, or make the business of insurance mutual rather than com- 
mercial. 

Principle of insurance is idemnity. — The controlling principle in 
insurance law is idemnity, and by reference to that principle 
most difficulties *arising on insurance contracts must be [* 2 ] 
settled (6). Except in insurance on life and against acci- 
dent, which will DC presently discussed, the insurer contracts to 
idemnify the assured for what he actually loses by the happen- 
ning of the events upon which the insurer's liability is to arise ; 

(a) i Bell Comm. 646 (7th edition). 

(6) CastaUain y, Preston, 11 Q. B. D. 8S0 at 886, per Brett, L. J. 

^ This refers strictly to mutual insurance. The principle which lies at the 
foundation is mutuality, in other words, each member has a voice in the man- 
agement of the affairs of the company, and participates in the profits and losses 
of the business. 

May on insurance, 2d chap., 25. Smith v. Hunterdon County Mutual F. Ina, 
Co., 41 N. J., eq. 473. 
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*d THE LAWS OF INSURANCE. 

and under no circumstances is the assured in theory entitled to 
make a profit of his loss (c). 

Were this nc^ so, the two parties to the contract would not have 
a common interest in the preservation of the thing insured, and 
the contract would -crests a d gi re for the happ^ing of the event 
insured against (cT). And wnft*e intact tho assurec^as a prospi ct 
of profit, there ana there only can arise Ihe temptation to iraud, or 
such carelessness as will bring about the destruction of the thing 
insured. 

Indemnity not always amiplete. — ^Tbe contract is not, however, 
necessarily one of perfect indemnity («). No insurer now takes 
the risk of the destruction of what he insures by all perils whatso- 
ever. As a man of business, he must take a risk which he can 
estimate, for the two reasons that his capital is not unlimited, and 
that the reward he receives for his liability must be calculated 
with some reference to the prospect of his actually incurring the 
liability. And the insurer not only does not insure against all 
risks, but will not insure to an unlimited amount. Tlie amount 
of insurance is controlled — 

1. By the value of the thing insured. If, however, the assured 
is respectable, his valuation of his goods is usually taken; and in- 
surers, if the risk is not great, do not object to over-insure in order 
to earn a higher premium, since they know that they will only be 

liable for the actual loss. 
[^ 3 ] *2. By the general consideration of the insurer's business. 
Most insurers will not insure above a certain amount on any 
property or life, and either decline the surplus, or, if they accept 
it, reinsure their liability thereon with some other insurer, so as to 
divide the liability thusinsured. 

Further, the insurer will not insure every form of property nor 
every interest therein. Insurable value, — The contract is in its in- 
ception mercantile, and the only value insurable is the commercial 
value of the thing insured. An insurer will not pay a man's losses 
at his own price or compensate him for his feelinj^ at the burning 
of an heirloom, but only for his loss so far as it is estimable iti 
money on ordinary business principles. And there are many kinds 
of property, such as documents of title and negotiable instruments, 
which, while of great value in a certain sense, are so only as evi- 
dences of title, and as such are not proper subject-matter of insur- 
ance, or not insurable on the same calculations as other property. 

Ertent of insurer^s liability. — ^The insurer^ by limiting the amount 
up to which he insures, does not, except m a valued^ policy, bind 
himself absolutely to pay the whole amount if the thing insured is 
destroyed, and he is not estopped from demanding proof of the 

(c) Same case. Vide also 52 L. J. Q. B. 866, 49 L. T. N. S. 29, 81 W. R. 
557. 

(k) Wamock v. Davis, 104 U. S. (14 Otto) 776. 

(«) AitchUon v Lohre, 4 App. Cas. 755, 49 L. J. Q. B. 128, 41 L. T. N, 8 
823, 28 W. R. 1. 
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KATDBE OF CONTIUCT. * 5 

actual lo&s caused by the perils insured against His undertaking 
is only to indemnify for loss actually suffered not exceeding th« 
amount named in the policy. 

Valued policy. — In valued policies" (which, though not unlawful, 
are rare in the cas^ of land insurances on property) (/) the value 
is agreed, and such value is conclusive for all purposes against the 
insurer, unless he impugns the good faith of the assured in 
making the valuation (p), or shows over-valuation to be *so [ *4 ] 
great thai knowledge thereof would have affected the insur- 
ers willingness to take the risk (K) 

And even where for convenience the value is agreed, proof of 
loss total or partial must be made to entitle the assured to recover 
on the contract. Thus it is said in a very early case, that where a 
policy is granted on the goods of **A." without account, he must 
prove that his goods were shipped and lost, but not the particu* 
larB(t). 

Reauka of principle of indemnity.-^The consequences of the prin« 
dple of indemnity are briefly ns follow : — 

1. Only what has been actually lost need be made good, whether 
by payment or reinstatement, t. e., restoration of the thing dam- 
aged to its original condition, or construction of a new thing simi- 
lar to it. No more than the amount of loss can be lawfully re- 
covered, and if more is recovered the insurer can get it back again 
if he paid unawares (&). 

2. If the thing insured is not totally destroyed, but remains 
wholly or in part in a deteriorated or damaged condition, the iu- 
snred can only claim the value of tho injury actually done, unless 
all that remains of the thing insured be surrendered to the insurer. 
If the assured does not agree to treat the thing as wholly lost to 
him, ho cannot ask to have it wholly made good to him (I). This 
rule, commonly called the doctrine of abandonment, is chiefly 
applied in marine insurance, but is equally ai>plioable to 

all insurances on property (m.) '''The only questions arising [* 5 ] 
imder it in land insurance are aa to what degree of damage 
will entitle the assured to abandon the property to tho insurer, to 
make what he can of it, and when the insurer can insist on tho as- 

(/) 8 Kent Comm. 87{>. note d. 2 Phillips, b. 1211 ef 9eq. Wallace \\ Innir' 
onet Co , 4 Louisiaim 0. S. 2S9. 

(0) Baker v. Jaiuon, 16 W. R, 899, L. R. 8 C. P. 803, 87 L. J. C. P. 105. 

(1) Ionid€S V. Ander, L. R. 9 Q. B. 531, 48 L. J. Q. B. 2:27, 30 L. T. N. a 
647 22 W R 884* 

(i) mUtams V. North ChiM Tmmrance Cb., 1 C. P. D. 7i>7, 7(;5, 85 L. T. N. 
8.884. JTatiu V. iSjvfgriUt^, Skinner 64. 

{k) See DarreU v. TibbiU^ 6 Q. B. D. 680, m^ 60 L. J. Q. B. 83, 42 L. T. N. 
a 797, 29 W. R. 66. 

it) FbHer v. Bankin, 8 H. L. C. 118. 

(m) Ouldlainy. PrtdofLll QJ). D. 880, 52 L. J. Q. B. 806. 49 L. T. N. a 
29, 81 W. R. 567. ItKmwU v. Whiiuwrik, I fix. D. 86, 45 L. J. fix. 288, 88 L 
f . N. a 655, 24 W. R. 287. 

*S«e Wood on Insuimnce, Vol. 1, p. 96 to 107 ino. 
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^6 THE LAWS OF INSURANCE. 

cured keeping the damaged property and receiving the amount of 
the dami^e. The solution of these questions depends on whether 
the identity of the property has been.lost hy the nappening of the 
peril (n). 

8. If the assured has any- ways and means open to him to repair 
his loss otherwise than at his own expense or at the cost of his in- 
surer, he must either cede such ways and means to the insurer on 
being paid in full the amount of his loss, or he must exercise 
such ways and means for the benefit of the insurer (o). He 
may not take with both hands. Any surplus recovered by him in 
excess of his actual loss he holds in trust for an insurer who has 
paid him. And while, if the insurance does not fiilly compensate 
nim, he is entitled to control any action brought against other per- 
sons primarily responsible for the loss (p), he cannot even in such 
a case exonerate such other persons from liability (9). An unin- 
sured man can release a right of action arising out of his loss, but 
^ man who is insured may not^ release such claim in such a war 
as to prejudice his insurers. Either such release will be ineffectual, 
and the insurer will be able to sue in the insured s name, the re- 
lease notwithstanding (r), or the assured will be liable (as for a 
breech of trust) for granting such release contrary to his duty aris- 
ing out of the contract of insurance {s). 

Subrogation. — This right of the insurer, which is termed 
[ 6 *] subrogation, *does not, however, apply in cases where insured 
I property is injured by acts for which the assured would have 

I been in law responsible if the property had not been his own. 

Thus, where two ships, owned b^ the same man, collide by the 
£iult of one; the insurers of the ship not in fault have been held 
not to bo entitled to make any claim on the owner for the act of the 
other ship, though the insurers of the cargo would have such claim 
against the shipowner (t). 

The reason for this apparent variation from the rule already 
stated is twofold — 

1. That insurers take the risk of the assured's n^ligence as part 
of the risk i^ainst which they insure (u). 

2. That the assured in the case cited could have no action 
against himself for the injury done by his one ship to his other, 
and that there is in such a case no right to which the insurer coula 
on payment succeed. 

Position inter se of insurers of the same property.— InsxaerB of the 
same interest in the same property all rank together for purposes 
of meeting a loss. 

(n) CaxteUain v. Preston^ 11 Q. B. D. 880, 397, per Bowen, L. J. 
fo) Ibid. 

Ip) Commercial Union v. Lister ^ 9 Ch. App. 483, 485, 43 L. J Ch. 601. 
[q) Smidmore v. Australian Gas-light Co.^ 2 N. S. W. Law 219. 

Ibid. 

Commercial Union r. Lister, supra, p*»r Jessel. M. R. 

Simpson v. Thompson, 8 App. Caa. 279, 284, 88 L. T. N. S. 1. 
[tt) Walker v. Maitlandy 6 B. £ Aid. 171. 
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KATDRE OF CONTRACT. *8 

Their position is analogous to that of co-sureties (x), and they 
are entitled to insist upon contribution inter ae proportionably to 
the amount each has at stake. More than the whole loss, as has 
been seen, may not be paid, and their several contracts are taken 
' together as parts of one contract of indemnity, each paying accord- 
ingly. 

* Aleatory contract. Difference between contract of inmrance [* 7 ] 
and wager. — Insurance is at times an aleatory contract. So 
£Eir as this means a contract involving risk or speculation, the term 
is well applied, since it is certainly a contract of mutual risk {y\ 
wherein the premium is risked against the chance of loss. But if 
aleatory be taken to mean gaming or wagering, the term is mis- 
applied to insurance, for, although risk is of the essence of the 
contract (z), the assured is moved to effect insurance by the risk 
of loss, and does not create the risk of loss by the contract itself, 
as is the case in a pure wager; for in a pure wager the interest of 
the contracting parties in the event wagered on is created by the 
the fact that they have contracted to pay each other certain sums 
in a certain event, but that neither sum is due until the event has 
been decided one way or other : whereas in insurance the motive 
for the contract springs from the existence of something which 
may be lost, and the danger of loss thereby to the person who 
seeks inpurance. And such person pays, and not merely risks 
money, in order to obtain security against the }K>ssible loss. In 
fact, unless the property insured is for a time subjected to the risk 
insured against, the contract of insurance, even if made, never 
operates, and the premium, though paid, is repayable; which 
illustrates yet further the principle that the person seeking insur- 
ance must, for the contract to be effectual, have had some prospect 
of needing indemnity against losing the thing insured within thd 
period of insurance. From this it may be seen, that effecting a 
contract of insurance does not oblige the insured to run the risk 
named in the contract; for the contract being, as already said, 
contingent on the actual attaching of the risk, is not enforceable 
by either paity till the risk i:^ run; and premium paid before risk 
begun is paid subject to such contingency (a). 

When poliaj attaches. — While a policy does *not attach till [* 8 ] 
the risk begins, it can equally not attach after the n^k is de- 
termined one way or other, except in those special insurances 
when both parties, being equally ignorant of the position of tho 
thing insured, contract to insure it lost or not lost. 

Insurance and suretyship compared — The similarities between in- 
surance and suretyship go far to prove further, if further proof 
were needed, that insurance is not a wagering contract In both 



(x) Ccuddlain v. Preston^ 11 Q. B. D. 380, at 887, 62, L. J. Q. B. CGG, 49 L. 
T. N. S. 29, 81 Wv R. 587. 

(y) Scottish Equitable v. Buist, 4 Court Sess. Cas. (4th series) 1070. 
(2) Tvrie V. Fletcher, 2 Cowper, C08. 
[a) Und. 666. 
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9 * THE LAWS OF INSURANCE. 

oontracts there is no chance of loss and an undertaking to indem- 
nify ; but no one has ever yet termed suretyship a wagering con- 
tract! The aim under each contract is not to get favourable odds, 
but a sound security, and the contracts aim at shifting the danger 
of loss, and not at creating an opportunity of gain. And it may 
be observed that from the earliest times in this country, as may be 
seen bv the treatise of Malyns (1622) and the Statute of Assur- 
ances (43 Eliz. c. 12), insurance has been regarded as a means of 
distributing the risk of loss and dividing adventures (i. e., risky 
mercantile enterprises) among a number of persons. 

And when, in 1861, the City of London attempted to establish a 
fire office, the aim of the Corporation was not to profit by wager- 
ing contracts, but to provide a securitv (the City lands) to meet 
losses by fire at such a charge as would indemnify them for their 
liabilities. ' 

TTie contract is vherrmos Jidei. — From the fsLCt that insurance is a 
ootitract to shilt risk flows the second great principle of insurance 
law, viz., that the contract is uberrimcg fidd, one requiring the 
utmost good faith on both sides (6). 

This rule applies to everpr form of insurances, firo, life, or 
marine (c), though not quite to its fullest *extent to guar- f* 9 ] 
antee insurance, which comes within the rules of suretyship. 

AssurecTs duty to ducloae facts touching risks. — ^Under this rule com- 
plete disclosure must be made to the insurer of every fact going to 
establish the character of the risk to be shifted by the contract 
which is within the knowledge of the insurer, and which is not 
matter of common knowledge or speculation or mere opinion (d). 
If the assured keeps back information which goes to establish the 
risk, or which would affect the willingness of the insurer to take it 
^except perhaps information as to his the assured's own personal 
character, as he cannot be expected to speak ill of himseln (e), he 
will take nothing by the contract, but, in the absence of fraud or 
some stipulation to the contrary, will be entitled to liavo his pre- 
mium, it paid, returned to him. 

An insurer aware of invalidity of contract uhen he enters into it is es- 
topped. — And where the insurer grants a policy, knowing that ho 
will never run any risk thereunder, whether because facts invali- 
date it or the risk is already determined in his own favour, he will 
be equally subject to the rule of good faith, and will either be es- 
topped from impugning the contract or held to have waived any 
breach of warranty or misrepresentation therein, or be liable to 
repay the premium received. 

The rule applies not only in the procuring or granting of the 



Q>) 1 Amould5(5thed.). 
\c)L 



^c) London Assurance v. MansdyU Ch. D 868, 867. 48 L. J. Ch. 831, 27 
W. R. 444, and cases there cited but see Wkeelton v. Iiardiftv, 8 E. & B. 232, 
285, 27, L. J. Q. B. 241, 81 L. T. 803, W. R 639. 

id) Carter v. Boehm^ 8 Burr. 1910. 

(() JSun Mutual Co, v. Ocean Insurance Co.^ 107 U. S. (17 Otto) 485. 
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contract, but also while it lasts and after the risk has hap- 
pened. 

AssurecPs duty to avert the happening of the risk, — If the assured oo* 
celerates the happening of the risk, or if, when it occurs, he refrains 
from doing what ne ought to lesson the damage consequent thereon, 
he hazards his chances of recovering on the contract. The 
♦true view on this subject is extremely well laid down in a [*10] 
recent Canadian case (/) as follows : — 

Duties of assured in case of fire, — ^'An agreement to indemnify an- 
other from a named contingency carries with it the provision that 
the person to be protected shall neither wilfully cause a loss nor 
purposely increase or inflame it by wilfully refraining from such 
obvious, easy, and ordinary exertion as may be always reasonably 
expected from a person willing to act honestly towards him to 
whom he looks for indemnity (g). If the assured wilfully prevents 
the interference of others to save the goods which would otherwise 
be destroyed, or the working of the fire engines, <&c., to extinguish 
the fi.re, preferring to see them destroyed, in reliance on his insur- 
ance, he thereby commits a fraud on the insurers, which releases 
them from their contract" (h). 

'* Where ho wilfully refrains from and n^lects to save the insured 
property, having no reasonable excuse therefor, and having ample 
means at his disposal so to do, I think alike rule should apply. If 
a man have an insurance on valuable jewellery kept in a small box 
of light weight and readily portable, if he see the house in which 
he 2md they are, on fire, and he willfully and intentionally leaves 
the box to be consumed when he could readily remove it, prefer- 
ring to rely on his insurance, the mind naturally revolts from such 
conduct, as evidencing a dishonest mind and a fraudulent disre- 
gard of the rights of others " (i). The Court in this case was core- 
fal to say that any act of the assured preventing his goods, <fec., 
being saved, to disentitle him from his remedv under the policy, 
must be done with the fraudulent intention and purpose of throw- 
ing the loss on the insurers Ck). 

* Assured tnU not bear whole expense of saving property. — [*11]| 
This rule, of course, has its other side, that, if a man is 
bound to do his best for the insurer in case of a fire, he is not 
bound to do so at his own cost, the risk insured against having 
accrued. This result is well stated in an American case, WltherM 
V. Marine Insurance Company, 49 Maine, 200, 206. 

Saving jfnvperty, — If duty requires the occupants of a house 
which is m danger of being destroyed by fire to carry their prop- 
erty out of the door, or even to throw it from the windows rather 
than permit it to become a prey to the flames, they ought not to 



(/) Devlin v. Queen Insurance Co., 46 U. C. (Q. B.) 611, 621. 
(a) See also Chandler v. Worcester Insurance Co., 57 Mass. (3 Cush.) 828. 
ft) Devlin v Queen Insurance Co , 46 U. C (Q. B.) 611, 622, per Hagarty, C. J. 
i) Ibid. 46 U. C. (Q. B.) 611, 628. 
) BaUstraeei v. Firemen's Insurance Co., 34 Louisiana Annual 844 
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be the losers by fulfiUiDg the obligation thus imposed upon them; 
nor can it make any matter whether the injury arises from the 
fracture of a mirror or other piece of furniture by the fall, or the 
abstraction by a thief of a bale of goods when it reaches the pave- 
ment. If the dancer is imminent, even thoi:^h the event shows 
that the goods would not have suffered at all ^ left alone« the in- 
surers are still liable. 

The rule is, however, to a certain extent limited by the rules of 
general average contribution, and the insurers will not in every 
case bo bound to meet the whole of such cost Thus — 

Cost of attempt to protect neighbouring house — In an American case 
(i), blankets were put on a building by the assured to protect it 
from combustion tbroueh a neighbouring fire. The insurers 
approved of the act, and the building was thereby saved. The 
blankets, however, were spoilt, and an action was brought by the 
assured against the insurer for the cost of them. It was held that 
the loss was not covered by the policy, but that it was a subject of 
general average, to which the insurer and the insured should con- 
tribute in proportion to the amount which they respectively had at 
risk in the store and its contents. It was also held that 
[*12'] buildings in the neighbourhood, *which would have been 
endangered if the store had taken fire, and upon some of 
which the defendants had made insurance, were too remotely 
affected to be liable to contribution. 

Whether fire policy on ship liable for average, — There is no ques- 
tion, of course, as to the applicaiion of the principle in marino in- 
surance. American and English (m) Courts have, however, dif- 
fered as to whether a fire policy on a ship was a marine policy so 
as to be liable for average. But in England it is very common to 
insert an average condition in a mercantile fire policy which 
avoids all question as to the law which might otherwise be doubt- 
ful, average not being in its inception a part of insurance law (n). 

Fire policy — land or sea. Contribution from neighbours, — In any 
case it woi^jd seem possible to take a valid distinction between 
policies agamst risk of fire to part of a common adventure and 
risk of fire to property on land whose owners have no interest in 
common. It was on this principle that, in Welles v. Boston Insur- 
ance Company, 23 Mas?. 182, the Court declared that a man who 
saved his house from fire at cost to himself, and thereby prevented 
the spread of a fire to other parts of the city, could not seek con- 
tribution from adjoining owners, Bayinj< that it ** would not do to 
take so wide a range in the application of the principle of contri- 

(l) Welles V. Boston Co., 23 Mass (6 Pickering) 182. But see Thompsoti v. 
Montreal Co.. U. C Q. B 819. 

(m) Imperial Marine Co. v. Fire Insurance Corporation, 4 C. P D. 166. 48 
L. J. C. P. 424. 40 L. T. N. S 166 27 W. R. 680; contra. Merchants', Jkc., 
Co V. Associated JFHreman^s Co., 86 Am. Rep 428. 

(n) Atchison v Lohre, 4 App. Cas. 756, 760, 49 L, J. Q. B. 128, 41 L. T. 
N. S. 828 28 W. R. 1. 
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bution. All the buildings in the city may remotely have been 
protected, and it would be impossible to draw the line." 

Fraudulent intent may be inferred from gross negligence (o), or 
from forbearance to use reasonable exertions and means at hand to 
put out a fire (p). 

*irf the canJbrcuct of life ivisurance a contract of indemnity — Life [* 13] 
insurance has been already mentioned as perhaps nu exception 
to the general principle that insurance implies indemnity. It would 
seem to follow from the words of the Gambling Act (14 Geo. III. c. 48), 
that no insurance may lawfully be made which is not in the nature 
of an indemnity for the loss of an interest. No man may insure 
against the loss of anything or the death of any person in which 
or in whom he has not an interest (g), nor for more than the value 
of that interest (r), nor recover on such insurance more than the 
interest which he has («). Although the words of the statute seem 
intended to restrict insurance to indemnity, it has been decided that 
life insurance is not a contract of indemnity. 

Insurance on life fall'^ into two divisions — ^insurance on own life, 
and insurance on other's life. The two classes would seem, in theory 
at least, to be governed by different principles. To take, first, in- 
surance on another's life: Oreditore* pdiciea, — A creditor insures his 
debtor's life as a means of securing himself against the chance of 
the debtor's dying without paying him, {. e., as a collateral security 
for the debt (0» like a mortgagee's fire policy. In other words, he 
obtains a contract of indemnitv against the loss of his debt by the 
death of the debtor before it nas been paid. In such a case the 
debt is not a mere excuse for the policy ; but the securing of the 
debt or indemnification against its possible loss is the reason for the 
insurance being efiected. 

Insurable interest in life. — Before the Gambling Act, Lord Hard- 
wicke (u) held the law to be that only an interest at the time 
of insurance and of the happening of the event insured against 
would suffice, t. «., that the assured must have had something to 
lose when the risk was insured against and have lost some- 
thing by its occurrence. And to an *ordinary reader of the [*14] 
Ac t this principle would seem to be there affirmed. 

Life policies do not usually state the reasons for which they were 
effected, nor the exact nature of the interest on which they are 
based. Nor do insurers usually raise the question of interest, un- 
less they £ave some other grounds for disputing liability, and, in 
the absence of any suspicion of fraud, they are glad to insure a 
good life. But the practice of insurers is no more a criterion as to 
the policy or requirements of the law, than is the practice of pay- 



i; 



fo) Goodman v. Harvey, 4 A . & E. 870, 876. 

Ip) Gove V. Farmers' Co,, 48 New Hampshire 43. Huckiru v. People's /»- 
surance Co., 31 N. H. 288, 248. 

iq) S. 1. (r) S. 1. (») 8. 8. 

(0 Stackpole v. Simonds, 2 Park Ins. 982 (8th ed.). 
(u) SadcUers Co. v. Badcock, 2 Atk 554, 1 Wilsou 10. 
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ing debts of honour a proof that such debts could be sued on. 
Similar reasons guide in both cases. The law cannot stop people 
from paying what they are under no liability to pay, but a court of 
law would be entitled to demand proof of interest in an insurance 
policy, notwithstanding waiver by the insurers of such proof. 

Is life insurance indemnUyf—U donlemporanea exposUio were ap- 
plied to the Ghkmbling Act, there ifii little or no doubt that the views 
of LfOrds Mansfield and EUenborough, two of our greatest mercan- 
tile lawyers, who understood fully the state of law, custom, and 
circumstances to meet which it was framed, would prevail on this 
subject. They both undoubtedly considered that insurance aur 
autre vie was a contract of indemnity ; and in accordance with this 
view it was decided, in Oodsal v. Boldero^ 9 east 72, that a creditor 
of Mr. Pitt, who had been paid by his executors, could not recover 
on his insurance on Mr. Pitt's life. 

This view was long held correct, but was overruled in two cases 
which now control the law as to life insurance — DoUby v. Ihe India 
and London Lije Company (x) and Law v. London Indispuiable Gim- 

pany (v). 
[* 15 ] ^Dcuby V. India and London Life Co. discussed. — The first 
of these decisions is based (1) on a misiaterpretation of the 
Oambling Act, by the 3d section of which (z) it is provided that 
no greater sum shall be recovered or received from the insurer 
than the amount or value of the interest of the assured in the life 
or event. In fire insurance, which is under the same statute, a 
man must have interest at the time of insurance and of loss. But 
in life insurance the words are construed in a difierent sense alto- 
gether. But it would seem to be clear that the same words in the 
same statute are not capable of two contrary constructions. 

(2) On a confusion between a man's interest in his awn and 
another's life. Admitting that a man cannot bo indemnified for 
the loss of his own life, a creditor certainly can he so fir the death 
of his debtor insolvent, and that is what he insures for. Unless 
he was owed the debt he could not insure the debtor, and usually 
insurance of the debtor is the last method a man would adopt for. 
recovering his debt. 

(3) On a mistaken view as to the nature of a premium. lb is 
what a man will pay to protect himself from a probably greater 
loss. A man has no insurable interest in his premiums, and by 
law cannot insure them. He has no more interest in them than 
in his last year's butcher's bill. He has had in each case the 
equivalent, for by payment of the premium he has bought immu- 
nity from the risk ne wishes to cover for the period for which he 
seeks insurance. 

(4) On a petitio prindpiu Both cases consider that life insur- 



s 



24 L. J. C. P. 2, 15 C. B. 865, 18 Jur 1024, 24 L. T. 182, 3 W R. 116. 
[vj 24 L. J. Ch. 196, 1 K. & J. 223, 1 Jur N. S. 179, 8 W. R. 165, 24 
L T. 208. 
(«) Fbstt p. 87. 
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anoe cannot be a contract of indemnity, because the sum is cer- 
tain, and all will be payable ; but the very point to be decided is, 
Should the whole insurance money be payable at all events, or 
only so much thereof as compensate for the loss. 

*Oredilors^ pdicie$, — In fire insurance the amount stated in [*16] 
the policy limits the liability of the insurer, but does not 
bind him to pay the whole sum on the happening of a fire, without 
any rights over the property insured j but if the view taken in the 
two cases under consideration be right, a man who is owed a 
debt may make thereof an excuse for a speculation in the life of 
his debtor (a), for if the ordinary rules of insurance do not apply 
there seems no reason why he should not '^ make an excuse of the 
statute " and take out a dozen policies each for the amount of his 
debt, and claim that, all being several contracts, no evidence can 
be adduced to show in any one case that he has over-insured his 
interest, since contribution is out of place unless the contnct be 
one of indemnity. But the courts have shrunk from this conse- 
quence of these two decisions (6). The Liverpool poisoning case 
is a striking commentary on the possible abuse of the system of 
issuing creditors' policies. A woman having lent small sums of 
money, then injured the lives of her debtors for an amount ex- 
ceeding the loans, and afterwards poisoned them to obtain the in- 
sorance-money (c). 

Where sucn policies are kept up at the debtor's expense, they 
are a security given by him, and as such not open to objection; 
bat where the creditor at his own expense insures the debtor, it is 
more economical for the creditor tnat the debtor should die 
quickly, since it enables him to get his debt paid at less cost. It 
is, indeed, clear that insurance by a creditor is open to very serious 
objections as it now stands, for, instead of having something to 
lose by the death of his debtor, he may actually find himself in 
pocket thereby. Unlike a mortgagee, he has no security for 
his debt, and indeed insures to make up *for the want of [*17] 
Buch security, not to find a means of preserving the security 
which he has; and insurance enables him cither to get both his 
debt and his insurance money, or to let off his debtor at the ex- 
pense of his insurers. 

Provision of Canadian Civil Code as to creditors^ policies, — In the 
Canadian Civil Code of Lower Canada, which as to insurance al- 
most wholly corresponds with English law, and is a good summary 
thereof, the objections to creditors and similar policies are met by 
article 2592, which is as follows: " The measure of the interest in- 
sured in a life policy is the sum fixed in the policy, except in the 
cases of insurance by creditors, or in other like cases, in which the 

(o) See JFamock v. Davisj 104 U. S. (14 Otto) 775, and cases there cited. 
(6) Hebden v. West 3 B. & S. 579. 32 L. J. Q. B. 85, 7 L. T. N. S. 454, 11 
W. R 423, Jur. N. S. 747. 
(e) Beg. v. Flannagan, 15 Cox Cr. Ga- 411. 
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interest, is susceptible of exact pecuniary measurement. In these 
cases the sum fixed is reduced to the actual interest." 

Ouon life policiea and indemniiy, — As to policies on a man's own 
life, different considerations arise, for no man can be indemnified 
for the loss of his own life. Such policies are usually effected as a 
provision for relatives or creditors. 

Although an insurance bv a man on his own life was at first (cI) 
held to be a contract of indemnity, it has since been settled not to 
be so (a), but to be a contract by the insurer to pay a certain sum 
on the happening of a e:iven event — usually the death of the as- 
sured, or his attaining a certain age — ^and the sum will not vary 
with reference to the greatness or smallness of the loss to the family 
of the assured. 

lAfe policy. — By a policy of life assurance, the assurer agrees to 
pay the assured a certain sum of money on the death of a person 
therein named, and in consideration thereof the assured pays the 
assurer a certain smaller sum immediately on effecting the 
[*18] insurance, or agrees to pay *the assurer a premium or an- 
nual sum until such death occurs ; or if the whole period 
of life be not insured, then until the expiration of the term during 
which the insurance is to continue. 

In the case of Dolby v. India and London Life Assurance Co. (« j, 
a life assurance is thus defined: — "The contract commonly caliea 
life assurance is, when properly considered, a mere contract to pay 
a certain sum of money on the death of a person in consideration 
of the due payment ot a certain annuity for his life, the amount 
of the annuity being calculated, in the first instance, according to 
the probable duration of his life, and when once fixed it is con- 
stant and invariable. The stipulated amount of the annuity i^ to 
be uniformly paid on one side, and the sum to be paid in the event 
of death is always (except where bonuses have been given by pros- 
perous ofl&ces) the same on the other." Definition of life insurance 
per Jeaaely M. R, — The definition given by Sir Geo. Jessel of the 
contract of life assurance is " a purchase of s^ revisionary sum in 
consideration of a present payment of money, or, as is generally 
the case, on the payment of an annuity during the life of the per- 
son insuring " (/). 

Life insurance converse of an annvdty, — ^A policy of life insurance 
is not an insurance from year to year, but the premiums consti- 
tute an annuity, the whole of which is the consideration for the 
entire assurance for life. A life policy is the conVers^ of an an- 
nuity. A man elects to pay the insurers an annuity on their guaran- 
teeing his representatives a lump sum on his death. In the other 
case a lump sum is paid by him, ne to receive an annuity for his life. 

(d) Godaal v. Boldero, 9 East 72 

le) Dolby v. India and London Life Co., supra, p 18. Fn/er v. Morekmd^ 
8 Ch. D. 675, 685, 46 L J. Ch. 817, H5 L. T. N. S. 468, 25 W. R. 21. 

U) 15 C. B. 887, 24 L. J. C. P. 2, 24 L. T. 182, 3 W. R. 116, 18 Jur. 1024. 
(/) Fryer v. Moreland, 8 Gh D. 686. See last page. 
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« 

In either case there is no relation between the annual premium 
and the risk of assurance for the year in which it is paid. 

♦Indeed, the premium for single-year insurance is lower [*19] 
than the year s premium on a wnole life policy, there being 
no certainty of death within the period and no option to con- 
tinue (g). 

hmrance against accident and indemnity. — An agrc'ement to com- 
pensate a man for injuries by accident might seem to be a contract 
of indemnity, but it must be remembered that in this case, as in 
that of an insurance on a mon^s own life, the yaluo of the peril in- 
snred against cannot be appraised in money, and therefore the in- 
sured cannot really be indemnified; for although the evil results 
of bodily injury can often be alleviated by what money will pro- 
cure, mere money cannot allay or remove the suffering, and there- 
fore cannot really constitute an indemnity. Moreover, the payment 
contracted by the insurers to be made in case of accident is, under 
present practice, a certain fixed, invariable sum. No gradual scale 
of compensation for different accidents could bo satisfactorily 
framed, for the reason already mentioned, that bodily pain and 
sufiering do not admit of a precise valuation. Where there is in- 
demnity by the insurer, there is subrogation of him to the rights 
of the assured : but by the Railway Passengers' Assurance Com- 
pany's second Act, the right of subrogation in case of accident in- 
surance is negatived (h). 

Insurance not pleadable in action far negligence. — A tortfeasor, who 
may have causea an accident, not resulting in death, cannot plead 
an insurance a^inst accident in mitigation of damages (i)j the re- 
sult of which is that a man may sometimes make a considerable 
profit out of an accident by Judicious insurance, since he is not 
accountable to his insurers K>r any surplus over and above full 
compensation. 

Except where death ensues. — But where an insured man is 
killed by an accident, *the tortfeasors get the benefit of the [* 20 ] 
insurance; for in an action under Lord Campbeirs Acts the 
damages payable in respect of a death caused by a tortious act /ire 
reduced by reference to the prudence of the deceased in insuring 
his life, and the tortfeasor is allowed to plead such insurance in 
mitigation of damages (k). But if the man had lost all his limbs 
and senses, and refined his life, the tortfeasor could not have 
pleaded an accident policy in such mitigation ; since the injury to 
the man himself ana the injury to his fiimily or representatives is 
different in kind. 



{g) Rose ▼. Medical, &c., 11 C. S. C. (2nd series) 151. Scottish Widows' 
Fund T. Buist, 8 C. S. C. (4th series) 1078. 

ih) 27 and 28 Vict, c 156. 

(i) Bradbum v. (?. W. i?., L. R. 10 Ex. 1, 44 L. J. Ex. 9, 81 L. T. N. S. 
464, 28 W. R. 48. 

{k) Hicks ▼. Newport Railway, 4 B. & S. 403 note. 
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THE CONTRACT OF INSURANCE. 

The term policy. — ^The usual instrument containing a contract of 
insurance is called a policy, a term borrowed from the Italian mer- 
chants who introduced the practice of insurance into this 
country (/). 

Contract to inmre verbal at common km. — ^At common law a verbal 
promise for a valuable consideration to issue a policy of insurance 
IS valid. " Such promise need not be in writing, any more than a 
promise to execute and deliver a bond or a bill of exchange or a 
negotiable note " (m) ; and insurance contracts other than guaran- 
tee insurances are not within the Statute of Frauds; and the con- 
tract, being consensual, depends for its validity on agreement be- 
tween the parties as to the risk and premium, and not on the par- 
ticular evidence used to prove the same (n). 
[*21 ] * Whether policy necessary by staivJbe. — The Gambling Act (14 
Geo. II I. c. 48), s. 2, evidently contem plates that insurance will 
be made by policy, but does not enact that it shall be so made, but 
only that all policies shall contain the name of the person inter- 
ested therein. No subsequent statute now in force enacts this, un- 
less it be the Stamp Act (o), whereby it is enacted that the insurers 
are bound, under penalty, to issue a stamped policy within a cer- 
tain time after they have accepted a premium. But this enactment 
obviously aims only at protecting the revenue, and it is impossible 
to suppose that it was thereby intended to punish the assured for 
a breach by the insurer of his statutory duty, or that it was in- 
tended to interfere with his right to demand a stamped policy, 
which would be evidence of the contract of insurance agr^Kl be- 
tween the parties." 

Policy necessary by constitution of company. — Though, as has been 
seen, no enactment in express terms makes it necessary to have a 
contract of insurance in writing, the special constitution of each 
company usually provides the mode in which the company is 1o be 
bound , and policies must be issued in accordance with the provisfions 
of such constitution before the assured c msueon thcinsurunce. But 
this rule will not pre vent theCourts from making a company issue a 

(2) The Italian polizza is derive<l from iroMmrvxfiv^ polyptychnm, a tablet of 
several folds (as distinguished from diptych, triptych, &c.), used in late Latin for 
an account or memoraudum book. See Facciolati, 8. v. ** polyptychum " — Littn', 
B. ». *' police" 

(m) Kains v. Knightly. Skinner 56 (a. d. 1681). Commercial Mutual v. 
Union Multidiy 19 Howard (U. S.) 318. Newman v. Belsten^ 76 L. T- Journal, 
228. 

(n) Bishop y. Clay Insurance Co.. 49 Connecticut 167. Bishop of Chaihatn 
▼. Western, &c , Co., 1 Pugs. & Tr. (New Bruns.) 242. 

(o) 83 k 84 Vict c. 97, s. 20 (1). 
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policy when there is clear proof of an agreement to insure. In 
marine insurances, which by the Act 80 Vict c. 23, must be by 
policy, it is especially common to issue after loss a stamped f)olicy 
m accordance with the slip, which is held binding in honour, if not 
in law, as a real contract (j>). 

Parol emdence to show object of policy, — It may, it seems, be shown 
by parol evidence that a policy was intended by an intestate 
to be for the benefit *of his wife, under the Married Women's [*22 ] 
Property Act, 1870, s. 10; or the Married Women's Property 
Act, 1882, s. 11 (q). It must be observed that the insurers in this 
case did not dispute, though they bad mistaken, the intestate's in- 
tention. 

Action an policy not ddioered. — ^If a policy has been duly signed 
and countersigned, and is ready to be, although it has not been in 
fact, delivered by the insurers, it will be deemed to be so fur de- 
livered that the assured cannot sue in equity for the lo3s, on the 
ground of the policy not being a perfected one, and therefore not 
sufficient to support an action at law (r). And where a policy pur- 
ported to be signed, sealed, and delivered, and had in fact been 
signed and sealed, but had never left the office of the company, 
the House of Lords held that there was a delivery (s). 

Insurance wUIunU policy, — It has been held in Scotland that Ihere 
may be insurance without delivery of a policy if the terms are 
agreed and if the premium has been paid (Ot Policy muBi conform 
to contrcuA, — And if the policy when issued does not conform to the 
true intent of the parties at the time when the insurance is agreed 
upon, it may be rectified or the true contract sued upon (u). If a 
parol contract be proved, it will not be held to have merged in a 
. poJicy which is not in conformity with the parol agreement (a;), 
and in such case the policy may be rectified so as to accord with 
the parol contract (y). Indeed, on most policies issued there 
is a notice to *return them for correction if they are not ac- [*23 ] 
curately set out. 

{p) See Mead v. Damdtton, 8 A. & E. 908. Liahman v. Northern Marine Co , 
L li 10 C. P. 179. 44 L. J. C. P. 186, 82 L. T. N. S. 170, 28 W. R. 783. Morocco 
Land Co. v. Fry, 11 Jur. N. S. 70, 1 1 L. T. N. S. 618, 13 W. R. 310. Fiahcr v. 
Liverpool Marine Co , L. R. 8 Q. B. 469 

(q) Newman v. Bdaien^ 8ol. Jour. 28 Feb. 1884, p. 801. 

(r) MFarlane v. Andes Insurance Co., 20 Grant (U. C.) 486. 

(») Xenos V. Wickham, L. R. 2 H. L. 296, 80 L. J. Ex. 818, 16 L. T. N. S. 800, 
16 W. R. 88. Jones v. Provincial 616 U. C. (Q. B.) 477. FoUer v Rankin, 6 
H.L.C. 114. 

(0 Chrixtie v. NoHh British, 8 C. S. C. (Ist series) 619, 1825. liossiier v. 
Tqfalger Life, 27 Beav. 877. 

(«) AWion Co V. Mills, 3 Wila. k Shaw (Scotch) 218, 227, (H. L.). See Wylie 
Times Fire, 22 C S. C. (2nd series) 1498. 

(«) ReHtf Fire Co. v. Shatt, 94 U. S. (4 Otto) 674, Nmoman v. Belsten, 
iMpro. 

(y) Mottenx v. London Assurance, 1 Atk. 546. CoUett v. Morrison, 21 L. J 
CL 678, 9 Ha. 162. 
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And an offer to insure on terms cannot be revoked after leceipt 
or acceptance. 

Issue of policy after loss. — Insurers usually issue the policy even 
if the loss intervenes between the acceptance and the usual time 
for issue (z). But it would appear that if the risk is changed be- 
fore the premium is paid they will not be liable (a). 

The person to sue on the policy is the person in whom the in- 
terest appears. 

Ambiguous covenant presumed to be with person interestecL — There- 
fore where a policy was by deed poll and the covenant to pay wafl 
ambiguous as to the person loith whom it was made, it was con- 
strued as being with the person in whom the interest appeared, 
and he was allowed to sue in his own name though he had not 
himself effected the policv (6). 

Remedy for unperformm agreement to grant policy. — The proper 
mode of obtaining the benefit of an agreement to insure would 
seem to be either to sue for a proper policy, or claim damages for 
breach of contract to grant one, or to seek relief on the footing of a 
proper policy having been issued. The latter course has been 
adopted in Canada and the United States (c). 

Company can't plead loant of seal, — And in Canada the Supreme 
Court have held that an insurance company could be restrained 
from pleading want of a seal to a policy (cQ. This no doubt did 
substantial justice, and attained the end which might have been 
reached by a suit in equity for a proper policy ; but the law laid 
down is at least doubtiul, and the members of the Court were not 

unanimous. 
[*24] * Accepting policy without noticing mistake, — It is usual to 
print upon a policy a notice requiring the assured to inspect 
it immediately on receipt and return it for correction. But even if 
there be no such notice, if a man does not read his policy he has 
only himself to blame, and, by not returning it if wrong he may 
waive all right to complain subsequently of any mistakes con- 
tained in it (d), 

A policy may of course be altered by consent of parties, whether 
the alteration consists in correcting an error or an omission, or in 
variation of the terms of the contract. 

Alteration of policy. — But a material alteration of the policy by 

{z) Mildred v. Maspons, 8 App, Cas. 874. 

ia) Canning v. Farquhar, 10 Q. B D. 727, 58 L. J Q B. 226, 84 W. R 428. 

(6) Moss V. Legal and General Life^ 1 Victoria Law 315. Sunderland Ma- 
rine V. Kearney^ 16 Q. B. 925. Hodson v. Observer Life Insurance, 8 E. & B. 
40, 26 L. J. Q. B. 803, 29 L. T 0. S. 278, 8 Jur. N. S. 112% 5 W. R. 712. 
Evans v. Bignold, L. R. 4 Q. B. 622, 38 L. J. Q. B. 293, 20 L. T. N. S. 659, 17 
W. R. 882< 

(c) Penlei/ v. Beacon Co,, 7 Grant (U. C.) 130. Mackie v. European Co , 21 
L. T. N. S. 102, 17 W. R. 987. 

(d) London Life Insurance Co, v. Wright, 5 Canada (S. C ) 466. 

Id) Watkins v. RymUL 10 Q. B.D. 178, 62 L. J. Q. B. 121, 48 L. T. N. S. 
426, 81 W. R. 837. 
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the assnred without the consent of the insurer will be treated as a 
fraud, and avoid the contract (e). 

Policy not according to agreemenL — When on a proj)08al and 
agreement for an insurance policy is drawn up by the insurance 
office in a form differing from the terms of the agreement, and va- 
ries the right of the assured, the Court will look at the agreement 
and not at the policy (t). Where the mistake cannot be rectified, 
it seems that the contract will be rescinded and a return of pre- 
miums ordered (g)* 

When a mistake trill not be rectified. — Where a policy is not in ac- 
cordance with the real terms of the agreement, but such terms 
though agreed on with the agent by the person seeking insurance 
have not been by him, or at all, communicated to the insurer, or 
if communicated not adopted, rectification will not be ordered, 
but the policy will be declared not binding on the insurers, 
and they willliave to *repay the premiums paid, as money [*25] 
paid to them under a mistake (A). 

Subject to the power of proving that the policy does not embody 
the real terms agreed upon, no material terms may be imported 
into a written contract of insurance which the parties have not 
thought fit to insert (t). 

Lm8 of policy. Company indemnified by judgment. — If a policy of 
assurance be lost or destroyed, an action will nevertheless lie to re- 
cover the insurance money, and the order or judgment of the 
Court directing the office to pay will be a sufficient indemnity 
against subsequent claims {k). 

Premium — preliminary payment. — Payment of a premium de- 
manded on application for a policy does not give the applicant an 
absolute title to a policy. !But if the risk is rejected, or a higher 
premium demandea and refused, the insurer fnust offer to return 
uie premium. Still, the mere fact that the agent retains the pre- 
mium by amingement with the applicant, pending an effort to get 
the insurers to reconsider their decision, will not amount to a fail- 
ure to repay (/). 

Interim notes. — The interim protection notes given by fire insur- 

(e) Liverpool London and Globe v. Wyld, 21 tfrant (U. C.) 458, 2^ Grant 
442, 1 Canada G04. HiU v. Patten^ 8 East «78. French v. PaUen, 1 Camp 72, 
180. Farlie v. Christie^ 7 Taunt. 416. Langhom v. Cologan, 4 Taunt 830 
Sanderson v Sijmonds, 1 B. & B. 426. Master v. MiUer, 4 T. R 320. 

(/) CoUdt V. Moi-rison, 9 Hare 162. 21 L. J Ch. 878 Henkel v. Royal Ex- 
change, 1 Ves. Sr. 317. Parsons v. Bignold, 16 L. J Ch. 379, 13 Sim. 518, 7 
Jor. 591. BaU v. StoriCj 1 S. & S. 210. But see MKenzie v. Coidson, 8 Eq. 
868 

{a) Fowler v. Scottish Equitable, 28 L. J. Cb. 226, 82 L. T. 119, 4 Jur. 
N.S. 1169. 7 W R. 5 

(h) Fowler v. Scottish Equifabky supra, 

\i) Dudgeon v. Pembroke, 2 App. Cas. 984, 298, 46 L. J. Q. B 409, 36 L T. 
N. S. 382, 25 W. R. 499. Gibson v. SmaU, 4 H. L C. 353. 

(it) CrockaU v Ford, 25 L. J. Ch 552, 2 Jur. N. S 436, 4 W. R. 426. Eng^ 
land V. IWdiepar, L. R 1 Eq. 844, 86 L. J. Ch. 386. 36 Beav. 256. 

(Q Otterbein v. Iowa State Insurance Co,, 57 Iowa 274. 
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ance companies bear an analogy to the eiips commonly used in 
cases of marine insurances preliminary to the u^suing of policies 
(m). The slip contains the heads of the contract, and is itself a 
contract of insurance, but not a policy, and, in virtue of certain en- 
actments, not enforcable at law or in equity, but available in evi- 
dence where material. 
[*26] ^IrUerim notes. — ^The interim note contains a proposal to 
effect an insurance on the companies' usual terms and condi- 
tions, and the interim insurance is made subject to those terms and 
conditions, and they ought to be read into the interim note so far as 
they are lawful; and the note forms a contract of insurance during 
the interval between the proposal and the final acceptance or re- 
fusal of the insurers (n). 

Interim receipts. — Interim receipts for the whole or part of the 
premium, and insuring the applicant for a month or until notice 
of rejection, are common in England, but have rarely been subjfcts 
of action (o). 

An insurance company are clearly entitled to make the insur- 
ance under an interim receipt subject to the conditions in the usual 
policy (p). Reference thereto in the rect ipt will affect the appli- 
cant with notice thereof (g), provided that he is permitted on 
opportunity of learning what tne conditions are. 

If the interim receipt be for bo many days, and the policy con- 
tain a condition that the insurance may bo terminated at any time 
within the period originally contracted for on ten days' notice, and 
the repayment of a rateable proportion of the premium for the un- 
expired term, ten days' notice must be given to terminate the 
interim insurance and tender of the unearned part of the premium 
made (r). So if a fire happens within a period of interim insure 
ancCp but after notice that a regular insurance will not bo issued, 
the insurance company are bound for ten days after the notice 

given («). 
[* 27] *But if the insurers give no notice of rejection, and do 
not ipsuo a policy, it would seem that they will be taken to 
have elected to accept the proposal, and they will bo liable thereon, 
unless, of course, it is stated that silence amounts to refusal to go on 
with tne contract. Where an interim receipt was given on a form 
declaring that a policy would be issued in sixty days if approved, 
and the agent giving the receipt did not report the transnciion, the 

(m) Queen Insurance Co. v. Ptirsons^ 7 App Caa. 96, 126, 51, L. J P. C. 11 
46 L. T. N. S. 721. lonides v. /\ic</fc, L. R. 7 Q. B. 517, 41 L. J Q B 190- 
26 L T. N. S. 738, 21 W. R. 22. 

(n) Queen Insurance Co, v Parsons. 7 App. Cas. 96, 125, 51 L. J. P. C. 11, 
45L:T. N.S 721. 

[o) Mackie v. European Co. 21 L T.N. S. 102, 17 W. R. 987. 

^)) M'Queen v Phoinix, 29 U. C (C. P.) 511. 

[q) Queen Insurance Co v. Persons. 7 App. Caa. 96, 124 sqq.; vide supra 

[r) Grant v. Reliance Mutual Firs Co., 44 U. C. (Q B.) 229. 
Ibid, 
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insurers arb held liable for his neglect and the absence of the policy 
— ^the receipt constituting a valid insurance (t). 

Transaction amounting to re-insurance. Policy dated after fire. Re- 
insurance, ^*'Bumt or Twt burat.^^ — It is rare for a case to arise of a 
policy against fire on land, lost or not lost But in Giffard v. Queen 
Insurance Company (u), the plaintiff insured in the London and 
Liverpool Company from 2nd October 1865 to 2ad October 1866. 
Before the term expired he received a notice from their sub agent 
that the insurers would renew, and accordingly he paid the pre- 
mium to him on their account. The general agent of the company 
declined to renew the policy, and paid the premium to the Queen 
Insurance Company (the defendants), who issued a policy, dated 
16th Oct 1866, but insuring from 2nd Oct 1866 to 2nd Oct. 1867. 
The premises were destroyed by fire on 13tli October, before the 
poliCT wafl issued; but the plaintiff did not know that he was ini- 
surea by the defendants until he received the policy from the sub- 
agent, who also acted for the defendants. It was held that the 
transaction amounted to a re-insurance, and tliat the defendants in 
effect insured the property, '' lost or not lost" in other words?, "burnt 
or not burnt," from 2nd Oct 1866 to 2nd Oct 1867. 

Open policy, — In certain businesr^es in this country it seems to be 
the practice to take out an open policy against all risks by bea and 
land, and to provide that the assured may declare thereon 
so aoon as he learns that property at *his risk of the class [*28 ] 
insured is in transit to him, and whether such property is at 
the time lost or not 

Firms which have to transmit valuable property or securities 
through the post thus insure them ; and even when simultaneously 
advised of transmission and loss, they can still, under such a (policy, 
declare their loss, provided only that they observe good faith in the 
transaction. i 

Floating policy, — ^Another class of i>oUcy is that termed a floating 
policy. The amount of goods covered by such a policy is ascer- 
tainable at the moment of loss only, and to protect the insurert?, 
such a policy provides that the liability of the insurers shall b<» 
only rateable. 

Thus if it be on a fluctuating amount of goods in a warehouse, 
and the amount there at the date of a fire exceed the amount of 
insurance, the owner will be his own insurer oro raJta^ and will not 
receive the whole of the insurance money. This kind of policy id 
adopted to prevent the assured from making his policy cover in 
effect a larger amount of goods than are fairly insurable at the pre- 
mium paid (2). , * 

(i) rattenon v. Royal Inauraiice Co., 14 Grant (U. C) 169. 
(tt) 1 Haniiay (New Bruiis.) 432. 
\x) Vide |)Ost, ca^). xi. 
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CONSTRUCTION OF POLICY. 

Policy 08 a rule construed like other inatrumenta. — " The same rale 
of construction which applies to all other ^ instruments, applies 
equally to a policy of insurance, viz., that it is to be construed ac- 
cording to its sense and meaning as collected, in the first places 
from the terms used in it, which terms are themselves to be understood 
in their plain, ordinary, and popular sense, unless they have gen- 
erally in respect to the8ubject-matter,a9by the known usage of trade 
or the like, acquired a peculiar sense distinct from the popular 
sense of the same words, or unless the context evidently 
p29] points out that they must in the particular instance, *andin 
order to effectuntethe immediate intention of the parties to 
that contract, be underettood in some other special and peculiar 
sense. 

Difference between policies and other instruments. — ^*' The only differ- 
ence between policies as assurance and other instruments in this 
respect is, that the greater part of tbe printed language of them, 
being invariable and uniform, has acquired from use and practice 
a known and definate meaning, and that the words superadded in 
writing (subject, indeed, always to be governed in point of con- 
struction by the language and terms with which they are accom- 
panied) are entitled, nevertheless, if there should be any reasonable 
aoubt upon the sense and meaning of the whole, to have a greater 
effect attributed to them than to the printed words, inasmuch as 
the written words are the immediate language and terms selected 
by the parties themselves for the expression of their meaning, and 
the printed words are a general formula adapted equally to their 
caso and that of all other contracting parties upon similar occasions 
and subjects " (y). 

Strictumjus not rule of construction. — Lord Mansfield^ view of the 
construction of policies was that" It is certain that in the construc- 
tion of policies the strictum jus or apex juris is not to be laid liold 
of; but they are to be conntrued largely for the benefit of trade and 
for the insured " (2). 

Construction of policies. — In the mercantile contract of insurance 
it is always the custom to express the mutual bargain in short and 
conventional terms. The assured is not meant to be bound to carry 
out his adventure in exact conformity with the words rigidly con- 
Btrued and confined to what is absolutely necessary, but the gen- 
eral words of the policy arc intended to bo construed so as to con- 
form to the usual and ordinary method of pursuing the adven- 
ture (a)." 

(y) Robertson v. French, 4 East 130, 135, per Lord Elleuborough. 

iz) Felly V. Boyal Exchange, l Burr. 841, 848. 

{a) Fearson v. Commercial Union, 1 App. Cas. 507, per Lord Penzance. 

* rolic^ on a hotel, its furniture, &c , excepted, ''eoodsheld on storage.*' Held, 
ibat furniture stored to bo used in the business of the hotel was not within the 
•Eeeption. Continemtal Ins. Co. v. Frvitt, 65 Texas 125. 
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^Liberality of construction not indifference. — But liberality of [*30] 
oonstractioQ can never justify indifference to the real pur- 
pose of a policy, or warrant the recognition of an obligation which 
was not directly or by reasonable implication imposed by its terms. 
when those terms are fairly interpreted according to their natural 
and ordinary meaning (6). 

Policy construed against company. — The terms of a policy of life 
assurance, being the language of the company, must be taken most 
strongly against them (c). This view is in accord with Anderson 
V. FHStgerald^ 4 H. L. C. 484, where Lord St. Leonards says — **It 

Stbe policy] is of course prepared by the company, and if, there- 
ore, there should be any ambiguity in it, it must, according to law, 
be taken more strongly against the person who prepared it." 

TrvLe*meaning of a confracL — And in another recent Scotch case 
the same view is thus expressed — ^that is the true meaning of my 
contract which I desire tne other contracting party to put upon it, 
not that which in my own favour I wrap up in general phrase {d). 

In BireU v. Dryer (e), however, it was neld that whether the un- 
derwriters are to be considered the '' proferentes " (within the mean- 
ing of the maxim '* Verba fortius accipiuntur contra proferentem") 
with regard to a condition in a policy of insurance depends upon 
the character and substance of the condition. 

This is the same rule of construction as is applied to guarantees 
(/), and generally to all instruments prepared by one party and 
tendered to the omer (g). 

^Courts look more to the policy than custom^ — The tendency of [* 31 ] 
judicial decisions is to pay more regard to the policy and 
less to evidence of custom. The reason of this is that policies, 
especially fire and life, are drawn with more care and skill than 
formerly, and have been corrected in accordance withdecisions, and 
made more distinct and praise with the growth of actuarial ex- 
perience (A). Fire and hie policies are drawn as legal and not 
mercantile documents, and there are not many cases in which 
they can be construed with reference to mercantile custom except 
in floatinji; policies by wharfingers and others. In America the 
tendency is the same (t). 

Custom may control ambiguous meaning. — When the interpretation 

(6) Knd., 1 App. Cas. 610, 46 L. J. 761, 85 L. T. N. S. 445, 24 W. R Qol. 

(c) Notman v. Anchor Co.. 4 C. B. N. S 476, 27 L. J. C. P 275, 31 L. T. 0. 
8. 202, 6 W. R. 688, 4 Jur. N. S. 712. Fitton v. Accidental Death, 17 C. B. N. 
8. 122, 84 L. J. C. P. 28. Smithy. Accidental <fcc., Co., 22 L. T. N. S. 861, 39 
L. J. Ex. 211, L. R. 6 Kx 803 

(d) Life Assocn, Scotland v. Foster, 11 C S. C (3rd series) 361, 871. 
le) 9 App. Cas 845, 61 L. T. 180, 21 Sc. L. R. 690. 

(/) Hargrave v. Swee, 6 Bing. 244, per Tindal, C J. 

Q) Meyer v. Isacu; 6 M. & W. 606, CI 2, per Alderson, B. 

(A) See Pearson v. Commercial Union, 1 App Cas. 610, per Lord O'Hanin. 

(t) North British and Mercantile v. Liverpool, London and Globe, 46 L. J. 
Ch. 537 6 Ch. D. 669, 86 L. T. N. S. 629. North British and Mercantile v. 
Moffat, L. R, 7 C. P. 25, 41 L. J. C. P. 1, 25 L. T N. S 662, 20 W. R. 114. 
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of words or the constraction of a clause in the policy, that may 
be understood in a sense more or less extensive, has not been fixed 
by judicial decisions, parol evidence may be admitted to show 
whether they have obtained by use and practice between the 
HBSurerB anrf the aaeured any, and what, known and definite im- 
port (i). The usage if proved will govern the construction (0- 

Woraa construed in papular sense. — When any doubt arises as to 
the meaning of a word the Courts will usually construe it in its 
popular ana not in its philosophical sense, on the principal that 
the parties expressed themselves in the ordinary language of men 
of business and owners of property, who have insured or who are 
about to insure (m). 

For instance, fire will not be held to include explosion, even 
where the explosion is due to ignition, nor gas held to include all 

that chemists would include under the word. 
[* 32 ] ^Ouaiom cannot contradict Jxmguage of policy. — Primary stress 
must be laid on the Janguage of the policy. If that be clear, 
no custom can be admitted to contradict it, and no custom which 
is not a general custom of trade will be admitted (n). 

This applies to all contracts of insurance, as to other mercantile 
contracts. Even if the latter are in short terms, unless there is 
dubiety or ambiguity in the contract, evidence of custom will not 
be received (o). 

ExpUinaiion of policy by custom. — Parol evidence may be adduced 
to explain, but not to contradict, a written document, and in a 
commercial contract, mercantile custom will be the dictionary 
whence to draw explanations (p). But Lord Hatherly, in the 
same case, said in effect that only the very strongest evidence of 
custom could impose a non-natural meaning on a contract whose « 
terms have a plam natural sense and meaning. Policy on hard- 
ware does not include gunpowder. — Thus a policy on a general stock 
of hardware will not cover gunpowder, and if there be a condition 
against storage of gunpowder, parol evidence will not be admissi- 
ble that the parties understood hardware to include gunpowder in 
canisters (g). 

What covered by word linenn — If a person who is not a linendraper 
insures against a fire his " stock-in-trade, household furniture, linen^ 
wearing apparel and plate," the policy will not include and protect 
linendrapery goods subsequent^ purchased on speculation; the 

{k) Syers v. Bridge,, 2 Doag. 627. 

(/) Crofts V. MarshaU, 7 C. & P. 597. 

(m) Stanley v. Western Insurance, per Kelly, C. B., 37 L. J. Ex. 73, L. R. 8 
Ex. 71, 17 L. T. N. S 613, 16 W. R. 869. 

(n) Robertson v. Marjorihanks^ 2 Stark 676. Blackett v. Royal Exchange^ 2 
C. &. J. 244, per Lyndhurst, C. B. (249). 

(o) Bowes V. Shand. 2 App. Cas. at 486, per Lord Gordon ; 46 L. J. Q. B. 
661, 86 L. T. N.S. 857. 

(p ) Boures v. Shajid, 2 App. Cas. 468, per Lord Cairns, 25 W. R. 730. 

{q) Mason v. Hartford Fire, 87 U. C. (Q. B.) 487. See Blackett v. Royal 
Exchange, 2 C. &. J. 244. 
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word linen in the policy will be confined to household linen, or 
linen used as apparel (r). 

Baker^s eiLock. — ^The stock-in-trade of a baker does not mean his 
bread only («). 

* Fraud in obtaining policy. Acquieaeence, Acceptance of [*33] 
premium after discovering fratuL — ^A policy obtained by fraud, 
or by a breach of the hich degreee of good faith required as be- 
tween insurer and assured, being only voidable, the party defrauded, 
whether insurer or assured, must take steps to avoid the contract 
(t), or he will be held, by his quiescence, to have assented to the 
contract and elected to treat it as valid. If the insurer discovers 
that he has been induced by fraud to grant the policy, and after 
such discovery accepts premiums and treats the policy as good, it 
would seem that he would thereafter be estopped from denying its 
validity, more especially if he allows the policy to be assigned to a 
bona fide holder for value (u). 

Courses open to insurer from whom policy obtained by fraud, — There 
are three courses open to the insurer on discovering that lie has been 
induced to grant the policy through fraud of the aasured — 

1. To remse to receive lurther premiums, and repudiate the con- 
tract after discovering the fraud. 

2. To seek cancellation of the policy, offering at the same time 
to return all premiums paid (x). 

3. If the policy has matured, by defending any action for recovery 
of the insurance money (y). 

Fraud of insurer where by terms of policy no action maintainable. — 
Fraud in inducing a person to accept a policy will not render the 
insurers liable thereon, if by the terms of the policy the action is 
not maintainable (z). To hold otherwise would be to permit 
recovery on a contract other than that made (a). The only 
remedy *is to repudiate the contract and seek rescission an^ [* 34] 
return of premium. 

(r) Watchom v. Longford, 8 Camp. 428. 

(«) Moadinger v. Mechanics' Fire, <fec , 2 Hall (N. Y.) 490, 2 N. Y. (Sup. Ct) 
527. 

{i) British EquitabU v. G. W, R, 88 L. J. Ch. 132, 314, 20 L. T. N. S. 42*i, 
17 W. R. 561. London Assurance v. Mansd, 11 Ch. D. 863, 48 L. J. Ch. 831, 
27 W. R. 444. 

(u) See per Inglifi, L. P., in Scottish Equitable v. Buist, 4 C. S. C. (4th series) 
1076 to 1082. 

(z) Prince of Wales Assurance Co, v. Palmer, 25 Beav. 605. London Assur- 
ance v. Mansdy 11 Ch. D. 868, 872, supra. British Equitable v. G, W, R., vide 
supra, note (0- 

(y) Lojidon and Promndal Marine vl Sq/mour, 17 Eq 85, 43 L. J. Ch. 120, 
29, L. T. N. a 641, 22, W. R. 201. Seymour v London and Provincial, 42 L. 
J. C P. Ill note, 27 L. T. N. S 417 

(z) Tebbeits v. Hamilton Mutual Fire, 85 Mass. (3 Allen) 569. 

{a) Fowler v ScoUish Equitable, 28 L. J. Ch. 525, 32 L. T. 110, 7 W. R. 6, 4 
Jur. N. S. 1169. 
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If the insnred had a right to rescind, and acted on the contract, 
he cannot subsequently rescind (b). 

Insurers not stopped from pleading want of insurable interest by reason 
of failure informer action to caned policy for fraud, — If the insurers 
have sought to cancel a policy on the grounds of fraud in the ap- 
plication, not going to the interest of tne assured, and have failed, 
they will not be stopped by the former judgment from pleading to 
an action on the policy that the assured had no interest in the life 
on which the policy was granted (c), 

lUegal insurance, — Insurance on an ill^al undertaking is void. 
This is well understood in marine insurance ((/). Few cases could 
be suggested of land insurance on buildings used for an illegal pur- 
pose in this country. But in Americr cases are common. Thus 
msuranceon spirits, and casks containing them, in a State where an 
anti-liquor law was in force, has been held void (e), and also one 
on an unlicensed billiard and drinking saloon (/). But where the 
policy was on the stock of a chemist who had liquor unknown to 
the insurers for illegal sale, the Court held that there was nothing ' 
to show the insurers that the object of the contract was illegal (^). 
Test whether iliegality avoids pdicy, — The test question there is,, 
whether the violation of law is the direct purpose of the contract 
or purely collateral to and independent of it (A). But it would 
seem more in accordance with the policy of the law to hold that no 
one should be allowed to receive indemnity in respect of property 
used for an unlawful purpose, if that use continues down lo the 
date of the loss. 

(ft) Lh^d V. Union Im, Co,, 2 Pugaley (New Brans.) 498. See darker. 
Dickson, E B. & E. 148, 83 L. T. 136, 7 W. R. 443. 

!c) Ferguson v. Massachusetts M. & D. Co,, 22 Hun. (N. Y.) 820. 
d) Cunard v. Hi/de, 2 El. & El. 1. 
e) Kdly v. Home Ins Co, 97 Mass 288 
/) Johnson V. Uihion Mutual Fire Co.., 127, Mass. 565. 
g) CarHgan v, Lycoming FtrCy 88 Am. Rep. 687. Niagara ^rev. De^raff^ 
12 Mich. 124 

(h) Boardman v. Merrimack Ins, Co., 62 Mass. (8 Cush.) 583. Hinckley t. 
Germunia Fire Co,., 140 Mass. 88, 54 Am. Rep. 445. 
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♦CHAPTER 11. P35] 

> 

INSURABLE INTEBE8T. 

Any one with interest can inture, — Any person may insure, pro- 
vided that he has an insurable interest Chereinafter defined) in the 
life or property to be insured^ It is sometimes said that minora 
cannot enter into contracts of insurance. But there seems no rea- 
son why, if insurers are willing. to enter into a contract of insur- 
ance with an infant, he should not be able to contract with them 
in the same manner as he might enter into other contracts which 
are for his benefit 

Infanta, — ^The rule being that a contract by an infant which is 
avoidable only by him and not absolutely void is binding upon 
• the other contracting party until avoided. The privilege of avoid- 
ance is that of the infant only, and not that of the other party 
with whom he contracts (a). But if an infant, after having paid 
the premium and had the benefit of the insurance for a time, were 
to repudiate the contract, it would seem that having had the con- 
sideration in part he could not upon repudiation recover the pre- 
mium paid by him (6). 

Hufband and wife. — A married woman may insure, and is pre- 
sumed to have an insurable interest in the life of her husband (c). 
But the husband is not presumed to have such an interest in the 
life of his wife ((2), except, perhaps, in Scotland (e) and 
America (/). 

♦By the married Women's ^Property Acts, 1870, {g) and [*36] 
1882 (A), a married woman may insure her own or her bus- 
band^s life for her separate use; and by the same Act a policy 
effected by a married man on his own life, and expressed upon the 
&ce of it to be for the benefit of his wife or of his wife ana child- 
ren, or any of them, shall enure and be deemed a trust for the ben? • 

' Where loss is made payable to a third person, he has prima facie interest in 
the contract, althoagh he may not have an insurable interest in the property in- 
sured. Parks V. Connecticut Fire Insurance Co., 26 Mo. App. 511. 

(a) Leake Contracts, 552 

(6) Holmes v. Blogg, 8 Taunt. 508. Ex parte Taylor, 8 D. M. & G. 254, 26 
L.J. Bkcy 35. 

(c) Reed v. Royal Exchange^ 2 Peake (Add. Cas.) 70. 

id) Halford v. Kijmer, 10 B. & C. 725. 

(e) Wight v Broion, 11 Court Sess. Ca. (2d series) 450. and see 16 and 17 
Vict. c. 84, B. 64 

(/) Cinrrier v. Continental dec, Co,^ 52 Am. Rep. 184. 

(a) 33 & 34 Vict c. 93, s. 10. 

(A) 45 k 46 Vict c 75, s. 11. 
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efit of his wife for her separate use, and of his children, or any of 
them, according to the interest so expressed, and shall not, so long 
as any object of the trust remains, be subject to the control of the 
husband or his creditors, or form part of his estate ; and a trustee 
thereof may be appointed by a judge of the Chancery Division of 
the High Court, or by the judge of the County Court within the 
jurisdiction of which the insurance office is situate. If it shall be 
proved that the policy was effected and premiums paid by the 
husband with intent to defraud hid creditors, they shall be entitled 
to receive out of the sum secured an amount equal to the premiums 
BO paid (t). 

Uambling act, — ^The existence of an insurable interest as the 
bai^is of a contract of insurance is made necessary by the statute 
called the Gambling Act (£), which enacts, as follows: — 

Sec. 2. Whereas it has been found by experience, that the mak* 
ing insurance on lives, and other events wherein the assured shall 
have no interest, hath introduced a mischievous kind of gambling, 
be it enacted that from and after the passing of this Act no insur* 
ance shall be made by any person or persons, bodies politic or cor- 
porate, on the life or lives of any person or persons, or on 
[*37 ] any other event or events whatsoever, wherein *the person 
or person for whose use, benefits, or on whose account such 
policies shall be made, shall have no interest, or by way of gaming 
and wagering; and that every assurance made contrary to the true 
intent and meaning hereof, snail be null and void to all intents and 
purposes whatsoever. x 



Sec. 3. And be it further enacted, that in all cases where the insured 
hath interest in such life or lives, event or events, no greater sum 
shall be recovered or received from the insurer or insurers than the 
amount or value of the interest of the insured in such life or lives, 
event or events. 

H Oeo, IIL c, 4Sf in America, — This statute was never in force in 
America, but has been there interpreted as declaratory only of the 
common law (/); and this view is supported by English cases (m), 
at anv rate so far as concerns fire insurance. 

Irdand. — In Ireland the Gambling Act applies to policies ex- 
ecuted after let Nov. 1866 (n). 

What is an insurable interest^ per Lord Eldon, — What will be an in- 
surable interest within the statute is not easy to define. Lord Eldon 



(i) Holt V Everall, L. R. 2 Ch D. ( C. A. ) 266, 45 L. J. Ch. 433, 34 L. T. 
N. S. 599. 24 W. R. 471. Re MdUyr's Pblicy TruaU, L. R. 7 Ch. D. 200, 47 
L. J. Ch. 247, 26 W. R. 809. 

(*) 14 Geo. Ill c. 48 (a. d. 1774) 

(l) Ruse V. Mutual Ben^ Life Co., 23 N. Y. 516. 

(m) Lynch v. Dalzel, 4 Bro. P. C. 481. Sadiera Co, v. Badeock, 2 Atkyns 
a54, 1 W'ils. 10 

f») 29 & 30 Vict. c. 42. 
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said (p), ''Since the l&Gko. II. (j>) it is clear that the assured must 
have an interest, whatever we understand by that term. In order 
to distinguish that intermediate thing between a strict right or a 
right derived under a contract and a mere expectation or hope 
which has been termed an insurable interest, it has been said in 
many cases to be that which amounts to a moral certainty. I have 
in vain, however, endeavored to find a fit definition for that 
which is between a certainty an d an expectation, ""nor ami able [ * 38 ] 
to point out what is an interest unless it be a right in the property 
or a right derivable out of some contract about the property insured, 
which in either case may be lost upon some contingency affecting 
the possession or enjoyment of the party. Expectation, though 
founded upon the highest probability, is not mterest, and it is 
equally not interest whatever might have been the chances in favor 
of the expectation.'* His lordship went on to say, '' If moral cer- 
tainty be a ground for insurable mterest, there are hundreds, per- 
haps thousands, who would be entitled to insure. First the dock 
company, then the dockmasters, then the warehouse-keeper, then 
the porter, then every other person who to a moral certainty would 
have anything to do with the property, and of course get something 
by it. Suppose A. to be possessed ot a ship limited to B., in case 
A. dies wimout issue; that A. has twenty children, the eldest of 
whom is twenty years of age (I), it is a moral certainty that B. will 
never come into possession, yet this is a clear interest. On the 
other hand, suppose the case of the heir-at-law of a man who has 
an estate worth £20,000 a year, and is ninety years of age : upon 
his deathbed inestate and incapable, from incurable lunacy, of 
making a will, there is no man who will deny that such heir-at-law 
has a moral certainty of succeeding to the estate, yet the law will 
not allow that he has any interest or anything more than a mere 
expectation." 

''Considering,'' in the words of the same learned judge, 'Uhe cau- 
tion with whidi the Legislature has provided against gambling by 
insurances upon fanciful property, it is certainly desirable that no 
purely sentiirusrUal mterest^ such as an expectation or an anxiety, 
should be made the ground of a policy." 

Definition of interest^ jper Lord mackbum. — Lord Blackburn said, 
"I know no better dennition^of an interest in an event than that by 
Lawrence, J., that if the efvent happens, the party will gain 
*an advantage; if it is frustrated, he will sufier a loss " (9). [* 39 ] 

N(^ necessary to staie exact interest in policy. — It is not neces- 
sary in a policy of insurance to state the precise nature of the in- 
terest, and whether the property be absolute or special. A con- 
signor, a consignee, a prize agent (as such), may all insure; but 

(0) Lucena v. Crawford, 2 N. R. 269, 321, 1 Taunt. 826. 

ip) 19 Geo. n. c. 87, relates to marine insurance. 

, (a) Wilson v. Jones, L. R. 2 Ex. 150, per Blackburn, J., 80 L. J. Ex. 78, 16 
L t N. S. 669, 16 W. R. 436. 
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they are not bound to specify what the interest is (r) in the 
absence of special stipulation. 

Be-insurance. — Any one who by contract is liable to pay any 
money in case of the loss of anything has an insurable interest in 
that thing. This includes insurers. Phey have an interest in the 
subject-matter of a policy which wiU support a re-insurance, 
which is now in every case) lawful by English law («). 

As a general principle the Courts will lean in favour of an insur- 
able interest if possible without assuming facts which do not exist, 
or stretching the law beyond its proper limits (0- 

Oum life, — In his own life a person's insurable interest is consid- 
ered to be sufficient to entitle him to recover whatever sum he 
may have it insured for, and this is so if the insurance is for a por- 
tion of his life only (v). 

Nominally ovm life but really anoAer. — But the law will not allow 
the provisions of the statute to be evaded by an insurance being 
nommally effected by a person on his own life, but really for 
another person who pays the premiums, and to whom the policy 
is assigned. Payment of premiums not conclusive evidence who»e policy 
M. — ^The mere circumstance, however, that some other party paid 
the premiums would not per se be sufficient evidence that 
[*40] the insurance was not *for the benefit of the person- in 
whose name it was effected (v). 

Amgnee of policy. — The bond fine assignee, whether for valuable 
consideration or not, of a person who has insured his own life has 
as full p. right to the policy-money as his assignor would have had 
without such assignee havmg any interest in the life of the assignor 
beyond the assiernment itself (x). 

Parent in chUtVs life, — ^A parent has not by virtue of his relation- 
ship only an insurable interest in the life of a child (y). And 
where a lather effected an insurance for his own benefit, but in the 
name and on the life of his son, in which he had no insurable in- 
terest, on the death of the son it was held that as between the com- 
pany and the &ther the policy was void, but as between the 

(r) Crowley v. Cohen, 8 B. & Ad. 478, 1 L. J. K. B. 168 (1882). 

(s) 19 Geo. II. c 37, s. 4, forbidding re-assurance^ is repealed. The statnte 
now in force on this subject is 80 & 81 Vict, c- 23. The American law is to be 
found in New York Bowery Fire v. New York Fire, 17 Wendell (N. Y.) 359. 

it) Stock V. Inglis, 13 Q. B. D. 664, 10 App. Cas. 263. 

(k) WainvmgJU v. Bland, 1 Mood. & Bob. 481, 1 M. & W. 82, 5 L. J. 
Ex. 147. 

(p) ShiUing v. Accidental, 27 L. J. Ex. 17, 1 F. A F. 116, 2 H. & N. 48, 5 
W R. 567. Scott V. Rose, Long k Towns. 64. 8 Ir. Ea Rep. 170. Vezina v. 
New York Life, 6 Canada ( S. C. ) 30. Armstrong v. Mutual Life, 20 Blatch. 
(U. S.) 493. 

(x) Ashley v. Ashl^, 8 Sim. 149. Mutual Life Co, v. Allen, 62 Am. 
Rep. 246 

(y) Halford v. Kymer 10 B. k C. 724. See as to America, Currier v. Con- 
tinental L\fe Assurance Co., 52 Am. Rep. 184. 
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&ther and the son's estate the father was entitled to the money for 
his own benefit (2). 

Son in fcUher^a life. — A son has an insurable interest in the life of 
a father who supports him, but not in the life of a father depend- 
ing on him for support (a). 

Siaier and brother, — A sister has an insurable interest in the life of 
a brother who supports her (6). 

Oeneral rule, — The general rule would seem to be, that where the 
person who insures the life of another is ep related to that other as 
to have upon him a claim for support enforceable by law, there the 
relationship gives an insurable interest', and where a relative is as 
a fact supported, he has, accordiDs: to American decision, an 
insurable interest in the life of him by whom he is *sup- [*41] 
ported (c), but mere natural love and affection is not sum- 
dent per 86 to constitute insurable interest (d). 

Moral certainty. Expected profits. — Moral certainty that a person 
will succeed to property does not suffice to give him an insurable 
interest in such property. Nor will mere expectation of profit be 
sufficient, for as Lord Eldon said, ^^I send my ship to India, I 
expect profit from the voyage; if the ship is lost, my expectation is 
defeated, but of those expected profits the law can have no consid- 
eration ^ (e). 

Profits on 8cde of goods. — An insurance may, however, be effected 
on profits to arise from the sale of goods, provided the assured has 
an insurable interest in such goods (/). 

^ ProfUs. Profits of Imsiness. — Profits may be insured on the prin- 
ciple of their forming an additional part of the value of the goods, 
but they must be insured qud prohts, and cannot be recovered 
merely as an incidental part of the loss. Therefore, under an in- 
surance by A. of his interest in the " Ship Inn and offices," A. could 
not recover compensation for the loss of profits in his business as 
an innkeeper in the interval between the fire and the rebuilding (jg). 

Profits on cargo. — When the insured snipped a cargo of goods to 



(z) Worthington r Curies, 1 Ch. D. 419, 46 L J. Ch. 259, 83 L. T. N. S, 828, 
34 W. R. 228. 

(a) Shilling v. Accidental, uhi sup. Howard v. Rtfuge Co., 54 L. T. 644. 

(6) Bliss Life Assurance, 17. 

(c) Lord Y. Dan, 12 Mass 115 (118, (8rd ediUop). Elkhart Mutual Aid, Sc 
Association v. Houghton, 53 Am- Rep. 515. 

(d) Rombach v. Piedmont Co, 48 Am. Rep. 239. 

(e) Lucena v. Crawford, 2 N. R. at 824, 1 Taunt. 826. 

(/) M'Svjiney v. Royal Exchange, Ac, Co., 14 Q. B. 646, 19 L. J. Q. B. 222 
18 Jur. 489. Stockdafe v. Dunlop, 6 M. & W. 224, 9 L. J. N. S. Ex. 83 Stock 
T. Inglis, 12 Q. B. D. 564. 10 App. Cas. 263. 

{g) Sun Fire v. Wnght, 3 N. and M. 819, 1 A. & E. 621. Wright v. Pole, 1 
A & E 6"1 Wilson v. Jones, L. R. 2 Ex. 139, 86 L. J. Ex. 78, 16 L. T. N. 8, 
669, 15 W. R. 436. 

* Relationship of nephew and aunt is not an insurable interest Corsou's 
Appeal, 113 Pa. St 43a 
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be carried on a trading voyage, he was held to have an msurable 
interest in the profits to arise from the cargo (A). 

Freight. — A shipper has an insurable interest in freight (t), 

[* 42] and a consignee or a factor may effect an insurance in ^- 

spect of his commission if the consignment takes place (k). 

Prize. — So ipay captors, because they have a lawful possession, 
coupled with a well-founded expectation that their claim to retain 
the goods will be allowed. In these cases there is either an abso- 
lute or special property in possession (I). 

Bankrupt Execution debtor, — A banlorupt retains an insurable 
interest in his estate (m). And in America a debtor after execution 
has been held to have an insurable interest, since liability continues 
till after sale, and the property out of which his debt might be sat- 
isfied would be gone in case of fire (n). 

There must be interest at time of insuring and of loss. — In a case of 
fire insurance, the party insured must have an insurable interest at 
the date of the policy and at the time the fire happens, and, there- 
fore, where a lessee insured and after the lease had expired the 
house waA burnt down and the policy was assigned subsequently 
to the fire, the assignee was held not entitled to obtain the money 
from the insurance office (o). 

Theatrical manager and actor. — A theatrical manager has an in- 
surable interest in the life of an actor engaged by him (p). 

Heir of person non compos.— The heir of a person who through 
idiocy or lunacy is incompetent to make a will has not such an in- 
terest in the life of such person as to enable him to insure his life, 
and thus provide against possible loss of the inheritance through 
his recovery (q). 

Borrow from insurer. — ^An insurance company lending 

[ * 43] money ma^ validly * agree with the borrower that he shall 

insure his life to a greater amount than the debts, and assign 

the policy to the company as security (r). But in such case the 

interest supporting the polifcy is the debtor's, not the creditor's. 

Employer and employed. — A contract of employment at a salary 

I : , 

(h) Eyre v. Glover, 16 East, 2ia Hodgson v. Glover, 6 East 816. Barclay 
y. Cousins, 2 East 546. 

(i) Thompson v. Taylor, 6 T. R. 478. Flint v. Fleming, 1 B. & Ad. 45. 
Devaux v. T Anson, 7 Scott 507, 6 Bing. N. C. 619. 

(A;) King v. Glover, 2 B. & F. New Rep. 206. Knox v. Wood, 1 Camp 543. 

il) Stockdale v. Dunlop, 9 L. J. N. S. Ex. 83, 6 M. & W. 224. per Parke, B. 

(m) Marks v. Hamilton, 7 Ex. Rep. 323, 21 L. J. Ex. 109, Id L. T. 260, 16 
Jur. 152. Goulstone \. Royals 1 F. a F. 276. .Laaarus v. Commonwealth Co., 
86 Mass. (19 Pickering) 81. 

(n) Insurance Co. v, Thompson, 96 U. S. (5 Otto) 547. 

(o) Sadlers Co. v. Badcock, 2 Atk. 554, 1 Wils. 10. Lynch v. Dahell, 4 Bro. 
P. C. 431. 

{p) Law Mag. vol. 22, N. S. C47. Parsons v. Bignold, 13 Sim. 618, 15 L. J. 
Ch. 379, 7 Jur. 591. 

(q) Lucena v. Crawford, 2 N. R. 324, 1 Taunt. 325. 

(r) Downes v. Green, 12 M. & W. 481, 8 Jur. 899. 

60 



INSURABLE INTEREST. * 44 

for a term of years gives the employed an insurable interest in the 
employer's life during the unexpired portion of the term («). 

Railway companies^ liability for fire to houses near line, — In America, 
railway companies, in respect of their liability for fire to houses or 
property near the line, have an insurable interest in such houses, 
unless by statute or otherwise they are specially exempted from 
such liability. In England the liability is less extensive (0- 

Employers and worhmen. Employers of clerks, ike. — Employers of 
labour, when liable to their workmen, whether by Common Law or 
Statute (u)j have an insurable interest in the safety of their work- 
men. Employers of clerks and others, whom they must in the 
course of their business entrust with money or thing of value, can 
insure against loss through their dishonesty (x), ' 

Interest must he enforceable, — The interest will not amount to an 
insurable interest unless it be one capable of being enforced under 
a binding contract or a legal liability ; a mere engagement binding 
in honour would not sufiice (y). 

Amount recoverable is the value of interest at dale of policy. — The sum 
recoverable under a life policy sur autre vie is limited to the amount 
01 value of the insured^s insurable interest in the life insured 
at the date of the * policy (z^. Consequently if the assured [ * 44 ] 
insures the same interest with several insurers, he can re- 
cover from them all only the value of his interest, and therefore if 
he receives that value from one of them he can claim nothing from 
the others (a). 

The interest must he lawful. — The assured's interest must be lawful, 
and therefore interests in illegal voyages cannot be insured if the 
illegality is known to the assured (6), and all gambling interests are 
excluded ; such, for instance, as insuring lottery tickets (c) or a 
policy on the sex of a person (d). Seamen's wages are not insur- 
able (c) ; and where, in consideration of 40 guineas for £100, and so, 

(*) Hd>den v. West, 3 B. & S. 579, 82 L. J. Q. B. 85, 7 L. T. N. S. 854 11 W. 
B. 423, 9 Jur. N. S. 747. 

ii) May Ing. 98. Jmes v. Fesiiniog Ry., L. R. 8 Q B. 738. 

(tt) 43 & 44 Vict c 42. Henry-R^fle Barrel Co. v Employers' Liability Cor^ 
wraiion, Q. B. D. 27th Mar. 1884. Jtatcliffe v. Ocean^ <fcc., Co., Butt, J., Leeds 
Spring Assizes, 1884. 

(z) Tov3lt V. NaOmal Guardian, 5 L. T. N. S. 198, 30 L. J. Ch. 900, 7 Jur. 
N. S, 1109, 10 N. R. 49. 

(y) Stfickdale v. IhirOop, C M. &. W. 224, 233, 9 L. J. N. S. Ex. 83. Stain- 
hank^. Fenning, 11 C. B. 51, 15 Jur. 1082, 20 L. J. C. P. 226, Stainbank v. 
Shepherd, 18' C. B. 418 17 Jur. 1082, 22 L. J. Ex. 841. 

(«) 14 Geo. III. c. 48, s. 3. 

(a) Hebdon v. West, 8 B. & S. 679, 32 L. J. Q. B 85, 11 W. R. 423, 7 L. T. 
N. S. 854, 9 Jur. N. S. 547. Law v. London Lidisputable Li fe Folia/ Co., 1 Kay 
A J. 223, 24 L J. Ch. 196, 24 L. T. 208, 1 Jur N. S. 179, 3 ^V. R. 156. 

(6) Wilson V Rankin, L, R. 1 Q. B. 163, 35 L. J. Q. B. 87, 13 L. T. N. S. 
564, 14 W. R. 198. Dudgeon v. Fembroke, L. R. 9 Q. B. 681, 585, 31 L T. N. 
8. 31, 22 W. R. 914 Cfinard v. Ht/de, 2 E. & E. 1, 20 L. J. Q. B. 6. 

ic) Jacques Y. GolighUy (1776), 2 Wm. Bl. 1073. 

id) Roebuck v. Hamerion, 2 Cowp. 737. 

(e) Webster v. de Tastot^ 7 T. R. 157, 3 Keut Comm. 259. 
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according to that rate, for any greater or less sum, several par- 
sons, esjoa for themselves, severally agreed to pay the several 
sums set opposite their names in case Brazilian mining shares 
should on or before a certain day be done at or above a certain 
sum, the contract was held to amount to a policy of insurance and 
to be illegal (/). 

Latrful and unlawful interests in same policy.— Amenc&a writeis 
raise the question whether, if lawful and unlawful interests are in- 
sured together, the whole or only part of the policy is vitiated. This 
depends on whether the contract is separable or not, just as the 
question whether premiums are in part returnable depends on 
whether they can consistently with the nature of the risk be ap- 
portioned (g). 

Money won at play, — The holder of a note given for money 
[*45 ] won at plav *ha8'not an insurable interest in the life of the 
maker of the note (A). 

Difference between policy and wager. — Mr. Justice (now Lord) 
Blackburn said, *' I apprehend that the distinction between a policy 
and a wager is this : a policy is, properly speaking, a contract to 
indemnify the insured m respect of^ some mterest which he has 
against the perils which he contemplates it will be liable to " (t)l 

Wager policy, — ^A wager in the iorm of a policy upon the sex 
of a person is a wagering policy within 14 Creo. III. a 48, for 
a contract in the form of a policy does not cease to be a policy 
because the subject-matter of the insurance is not exposed to 
peril (i). 

Wager policy premiums not recoverable. — And where a son insured 
the life of his father, in which he had no insurable interest, and 
paid the premiums for some years, and the father, who at first had 
no knowledge of the insurance, became aware oi it, and gave no- 
tice to the company that he objected to its continuance, it was held 
that the policy was a wagering policy, and therefore the son could 
not recover 'the premiums (Q. 

l\yiUine. — A life policy upon the tontine principle is not void as 
a gaming contract (m). 

Policy assigned to third person who pays premiums not a wager policy. 
— A man applied to the local agent of an insurance companv for 
insurance on his own life. His proposal was accepted, ana the 
policy was prepared and sent to the agent. The applicant did not 

^ ■ ' ' ' ' ■ ■ I ■ I I ■ ■ ■ ■■■■■■ -■■■■II. »^^»^ ■ ^^■■^W^»^p^M. ■ ■■ ■ ■, ■■ ■ 

(/) Patcrson v. Potodl^ 2 L. J. N. S. C. P. 18, 9 Bing. 820, 620, 2 Mo. & Sc 
899, 773. 

ig) May Ins. 81. 

(A) Dwyer v. Edit, 2 Park Ins. (Sth ed.) 914. 

(f) Wilson V. Jones. L. R. 2 Ex. 150, per Blackbarn, J., 36 L. J. Ex. 78, 
15 L. T. N. S. 669, 15 W. R. 435. 

(it) Roelmck v. Ilamerton, 2 Cowp. 737. 

(I) Howard v. Rtfuge Friendly Society^ 54 L. T. 644. 

(m) SimonM v. New York Life, 38 Hun. (N. Y.) 817. 
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pay for it, so a third i)erson paid the premium and had his name 
filled into a blank assignment which had been left with the 
Agent by the original applicant, and the majority of the *Su- [* 46 ] 
preme Court of Canada held that this was not a wager 
policy (n). 

Different kinds of interest need not be specified. — ^A person who has 
different kinds of interest in property may cover them all by one 
insurance without stating in tne pokey the number or nature of 
the interests (o). But the subject-matter of the insurance must be 
correctly described (p). 

Special or qualified interest sufficient — An insurable interest in 
mercantile language does not necessarily import an absolute right 
of property in the thing insured. A special or qualified interest is 
equally the subject of insurance (g). 

Possession of property vjUI suffice. — Property without possession 
will constitute insurable interest (r), and a person in possessien as 
the apparent or presumptive owner has sucn an interest (d). 

lortioiis disseizor, — In America a tortious disseizor has been held 
to have an insurable interest (0- 

Goods sold byt not delivered, — Even where a policy is "on goods 
sold but not delivered," cases may arise in which the assured is 
not entitled to recover* for if the legal title has vested in tho ven- 
dee, the goods are in law delivered even if not removed (u) ; but 
if the words " not removed " are in the policy, the insurers are 
liable (x). 

Property in goods purchased remaining in vendor,— K person who 
bargains for, and takes into his possession, an article of per- 
sonal property on a hiring *i^greement, one of the terms of [*47 ] 
which agreement is that the property shall remain with tho 
seller until the purchase money he paid, has an insurable interest 
in the property, though the money is not fully paid (y). 

Building on another^s land. — ^A man insuring a house in his pos- 
session built on the wrong land owing to an unskilful survey can 
recover on his policy, if he has insured bond fide (z). 

Afier-acquired goods, — It has been decided in Canada that policies 
cover after-acquired goods which have been substituted for those 

(n) Vezina v. New York Liftj 6 Canada (S. C.) 80. 

(o) Carruihers v. Sheddon, 6 Taunt 14. 

(p ) Crowley v. Cohen, 8 B. & Ad 478, 1 L. J. N. S. K. B. 168. 

iq) De Forest v Fulton Fire, 1 Hall ( N. Y. Sup. a.) 94, 115, which exam- 
ines the cases very fully, and states their effect well. 

(r) Joifce V. Swann, 17 C. B. N 8. 84, 104. 

(*) Marks v. Hamilton, 7 Ex. 828. 21 L. J. Ex. 109, 18 L. T. 260, 16 Jur. 152. 
Lingleny, Queen Ins. Co., 1 Han. (New Bnins.) 280. 

(() Mayor of New York v. Brooklyn Fire, <fcc , Co. 41 Barb. ( N. Y. ) 231. 
Sweenei/ v. Franklin Co , 20 Penn 887. 

iu) Lockfiart v. Cooper, 42 Am. Rep. 514. 

(«) Waring v. Indemnity Fire Insurance Co , 45 N. Y. 606, 6 Am. Rep. 146. 
Reedv. WtUiamsburg City Fire. Insurance Co., 74 Maine 587. 
Stevenson v. London and Lancashire Assurance Co., 26 U. C. (Q. B.) 148^ 
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originally insared (a). Continuity of interest unnecesmry, — And the 
interest on the Bubject-matters insured need not be continuous, since 
absence of continuity only means absence of risk (6). 

Lost or not lost. — It is no answer to a claim on a policy on goods 
(lost or not lost) that the interest in them was not acquired until after 
the loss (c). 

Risk without 'property wiU suffice. So wiU probability of loss. — Al- 
though risk and property generally go together (d), they are not 
necessarily associated; and the risk alone will suffice to sustain the 
insurance. The peril must be such' that its happening might bring 
upon the assurea a pecuniary loss, but it is sufficient that it might 
bring a loss, and by no means necessary that it should certainly 
have that consequence were it to happen (e). 

Interest must be vcdicable. — As before mentioned, an insurable in- 
terest must be something more than mere anxiety regarding the 
safety of the thing insured, or hope of profit or advanta^^e in 
[* 48] relation thereto ; it need not amount to property in the *thing 
insured, for if through special circumstances the property 
has not passed to the assured, yet if he has any beneficial right 
which is of a pecuniary value in the subject-matter of the insur- 
ance, or if it be at his risk, he has an interest which he may validly 
insure (/). Stockholders no insurable interest in corporate property. — 
Nevertheless, the stockholders in a corporation have no insurable 
interest in the property of the corporation (g). General partner may 
recover whole insurance. — But if property belonging to a limited part- 
nership, in which there are a general and a special partner, is in- 
sured in the name of the general partner, which is tne name used 
by the partnership, such general partner is entitled to recover the 
full amount of the loss, and not merely the value of his interest in 
the property (A). 

Expectancy — In the case of an agreement to sell an expectancy 
under a will for so much money, and to repay the purchase-money 
if the expectation was not realized, the insured would have no more 
interest in the life or death of the person from whom the expecta- 
tion arose than was created by the agreement to sell; but it haa 
been held that he would have an insurable interest (t). 

Perfect legal interest not necessary. — An insurable interest does not 
mean a perfect legal interest if it did, there are some buildings 

'a) Butler v. Standard, 4 U. C. (App.) 891. 

b) Crozier v. PUcenix, 2 Han. (New Bruns.) 200. 

c) Sutherland v. Pratt, 11 M. & W. 296, 811. 
[d) Anderson v. Morice, L. R. 10 C. P. at 619, per Blackburn, J., 44 L, J. C. 

P. 10, 341, 31 L. T. N. S 006. 83 do. 855, 23 W. R. 180, 24 do. 80. 

{e) Ibid,, 1 App. Caa. 742, per Lord O'Hagan, 46 L. J. C. P. 11, 06 L. T. N. 
S. 666, 25 W. R 14. 

J/) Joyde V. Swann, 17 C B. N. S. a*. 

flf) Riggs v. Commercial Union Co , 51 N. Y. (Sup. Ct.) 407. 

A) Clement v. British American Co., 141 Mass. 298. 

U) Cook V. Fiddf 15 Q. B. 460, 19 L. J. Q. B. 441, 16 L. T. 0. S. 8, 14 Jar. 
961. 
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on which it would be difficult for any one as owner to effect a valid 
insurance. In the case below cited (ib) plaintiff had contracted to 
purchase the property insured, and bad failed in makins his pay- 
ment punctually, but was proceeding in equity to compel perform- 
ance by the vendor, and it was held that he had an insurable in- 
■;terest There mi^t be a valid subsisting contract capable of being 
enforced between the parties themselves in order to constitute an 
insurable interest or right of action' against the insurer. 

*Intere8t in respect of advances under parol agreement conferriTig [ * 49 ] 
eqwUable lien. — The contract, however, need not be such as to 
pass the property in the thing insured, nor need there be such a 
transmutation of possession as to create a lien in the legal technical 
sense of that wora. It U sufficient if the relationship between the 
parties is such as to constitute an actual equitable interest in the 
thing insured, and such an equitable interest will constitute an in- 
surable interest In a case decided in the Supreme Court of Canada 
(0, C. made advances to B. upon a vessel then in course of con- 
s^uction, upon the faith of a verbal agreement with B. that after 
the vessel should be launched she should be placed in his hands for 
sale, and that out of the proceeds the advances so made should bo 
paid. When the vessel was well advanced, C. disclosed the facts 
and nature of his interest to the agent of the insurance company, 
and the company issued a policy of insurance against loss by fire 
toC. The vessel was still unfinished and in B.'s possession when 
she was burned. It was held on these acts that C.'s interest was an 
e(}uitable interest, which was insurable, and therefore C. was en- 
tilled to recover (m). Chambre, J. (whoso views were ultimately 
adopted by the House of Lords ), said, in Lucena v. Crawford^ 3 B. 
&P. p.lOi: *^ I am not disposed to question the authoriiieg in 
general; on the* contrary, there appears to me to have been great 
propriety in establishing the dbntiact of insurance whenever the in- 
terat dedared upon was^ in the common understanding of mankind^ a 
red interest in or arising out of the thing insured^ or so connected with 
it as to depend on the safety of the thing insured, and the risk in- 
sured against, without much regard to technical distinctions re- 
specting property, still, however, ezecluding mere speculation or 
expectation, and interesis created not otherwise than by gam- 
ing'' (n). 

*The spirit of 19 Geo. II. c 37, only requires that the [* 50] 
policy shall not be a gaming policy (o). Quantum ofinteresL — 
The question upon which the validity of the contract depends is 
not the exact quantum of the interest of the assured at the time 
the contract ^as entered into, but did the defendants mean to game ? 

(If) MiUigan v. Equitable <kc., Co., 16 U. C. (Q. B.) 314. 

(I) darkey. Scottish Imperial, 4 Canada (S. C.) 192, and Johnson v. New 
Zealand Co, 10 Victoria L. R. 154. 

(m) Ihid, 

(n) Ehsworfh v. AUiance Marine Insurance Co., L. R. 8 C. P. 690, 619, 29 L. 
T. N. S. 479. 

(o) Page v. Fry, 2 B. & P. at p. 248, per Chambre, J. 
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or was there not a loss against which they might indemnify them- 
selves by a policy of insurance — not a certain, but a possible loss? 
The case below cited was one in which the Court of Admiralty 
might have decreed the assured to pay damages and costs, and l^ait 
was held sufficient to give an insurable interest (p). 

Whoever has an interest which the law will recognize in the pre* 
servation of a thing, or the continuance of a life, may insure that 
thing or that life (g). 

Any one interested in buildinga may insure, — ^The insurance of build- 
ings may be affected by any one interested therein, and h^ can le* 
cover to the extent of the injury to his interest. 

Fee simple. Yearly^ iSrc, tenants. — ^The owner of the fee simple 
may of course insure, possessing as he does the largest possible in- 
terest. So may a life, a yearly, or even a weekly tenant insure in 
virtue of his interest in the property, and recover the value of such 
interest 

Assured can retain only value ofaum interest. — If in any of these 
cases of limited ownership an insurance were effected under which 
the limited owner recovered the full value of the property, he could 
not, it seems, retain such value for his own use, because the con- 
tract of fire insurance, like that of marine insurance, is one 
of indemnity. In CakdUiin v. PresUm (r), Bowen, L. J., said, 
'^ It is an illusion to suppose that the assurerd can in any 
[*51 ]. case recover more than his loss. We must ^look at the 
ordinary business rules. It is well known, of course, that 
a person with a limited interest may insure, and recover the whole 
value of the thing insured, but then his fyolicy must be apt for the 
purpose, and he must have intended to so insure (a). Again, a per- 
son may insure for himself, or for himself and others, as in the case 
of carriers and wharfingers, or to take tbe case of a mortgagee, he 
is entitled to insure for other parties ; but if he only insures his 
oWn interest, he can only hold the damage to his own interest That 
principle applies here. It was contended that a tenant from year 
to year may always recover the full value of the premises insured; 
but, although that contention would appear to be supported by the 
language of Lord Justice James in Rayner v. Prestonj I cannot assent 
to it It may be ^at the insurance companies do not as a rule take 
the trouble to ascertain the exact interest of thQ assured because in 
most cases the insurance is for the benefit of all concerned ; but if 
a case were to occur in which a yearly or a weekly tenant were to 
insure, meaning only to cover his own interest, he could not recover 
andholdthe whole value of the house. .... It is true that in most 
cases the claim of the tenant fix)m year to year, or for years, cannot 
be answered by handing over to him what mdy be the marketable 

• 

(p) Boehm V. J5«ZZ, 8 T. R. 162, per Lawrence, J. 
Iq) Dalloz, 1868, pt. 1, 888. Brar^ord v. Saunders^ 25 W. R. 660 
(r) n Q. B. D. 880, 52 L. J. Q. B. 866, 49 L. T. N. S. 29, 31, W. R. 658. 
(s) Johnson v. New Zealand, Ac , Co., 10 Victoria L. R 154. Howes v. Do- 
minion Fire Co,. 8 Ontario (App.) 644. 
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Talue of his property, and the reason is that he insures more than 
tbe marketable value of his property, and he loses more than the 
marketable value of his property ; he loses the house in which he 
18 living, and the beneficial enjoyment of the house, as well as its 
[xecuniaiy value. .... A man cannot be compensated 
simply by paying him the marketable value of his interest. 
But it does not follow that he gets or can keep more than he has 
lost " (0. 

*J(nnl4enant8. — A joint-tenant or a tenant in common has [*52] 
such an interest in the entirety as will entitle him to insure 
the whole (u). 

Husband in property (o wtfe^s aeparaie vm. — A husband has an in- 
surable interest in property settled to his wife's separate use, they 
residing together and snaring in the use of the property (x). 

An appurtenant to freehold must be recovered for as euch. — A build* 
ing insured as appurtenant to the freehold can only be recovered 
fer ns such. Therefore, when in such a case the assured^s title to 
the freehold has failed, he cannot maintain a claim in respect of 
SDch a building on the ground of its being moveable property, and 
80 distinct from the freehold (y). 

RenL — Tenants have an insurable interest in the rent which 
they are liable to continue paying after the premises are destroyed 
by fire (z). But if the contract of tenancy relieves them from 
liability they will not have an insurable interest In Scotland, 
where, if the premises are destroyed or rendered useless for the 

Eurpose for which he took tiiem, the tenant can surrender them, 
e consequently has no insurable interest in his rent (a). 
^ Bailees. — ^A common carrier, pawnbroker, factor, broker and wharf- 
inger have an insurable interest in the goods entrusted to them; 
but if they insure the goods to their full value and receive it, they 
will, after satisfying their own claims, be trustees of the balance for 
the real owners (6). 

♦And in the recent case of CasteUain v. Preston (c) Bowen, [*53 ] 
L J^ said: *^ It is well known in marine and fire insurance, 
that a person who has a limited interest may insure nevertheless 
on the total v^lue of the subject-matter of the insurance, and he 
may recover the whole value, subject to these two provisions — 1st, 
the form of his policy must be such as to enable him to recover the 

(0 Castdlain v. Pteston, 11 Q. B. D. 400, 401, per Bow^n, L. J., 49 L. T. 
N. 8. 29, 62 L. J. Q. B. 866, 81 W. R. 657. 

(m) Page v. -Ry, 2 B. & P. 240. Inglis v. Stocky 10 App. Cae. 274. 
(x) GouUUm y. Koyal, 1 F. & F. 276. 

[jt) Skerbonntau ▼. Becuoer Mutual Fire Insurance Co.^ 88 U. C. (Q. B.) 1, 80 
U.C. (Q. B.)472. 
(«) MarahaU ▼, Sehojield, 47 L. T. N. S 406, 81 W. R, 184, 62 L. J. Q. R 6S. 

(a) Allen v. Marldand, 20 Sc. Law Rep. 267. 2>t# v. Fleming, 8 CSC. 
(8rd series) 769 

(b) Sidaways v. Todd, 2 Stark. 400. Armiiage ▼. Winterboitom, 1 M. & G. 130. 

(e) CasteUain v. Preston, 11 Q. B. D. 398, and vide supra, p. 50. 
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total value ; and 2nd, he must intend to ineure the whole value at 
the time." 

Congigneea. Consignee in trust, — ^The question has often been dis- 
cussed whether factors or consignee for sale have an implied 
authority to insure for their principle: and there seems no doubt 
that they may insure upon their own account to the extent of their 
own interest (d). They may insure both for themselves and for 
their principal, but are not positively bound to insure unless they 
have received instructions to do so, or have promised to insure, or 
the usages of trade or the habit of dealing between them and their 

Principals raises an implied obligation to insure (e). Consignees 
aving a power to sell, manage, and dispose of the property sub- 
ject to the rights of the consignor, and even consignees with a mere 
naked right to poeeession, may insure if they state the interest to be 
in their principal (f ). 

But it IS douDtful whether a consignee insuring in his own name 
could in case of loss recover the whole valjie of the property firooi 
the underwriter and hold the surplus beyond his own advances 

upon trust for the benefit of his principals (g). 
[* 54] '^If, however, consignees did insure m their own names to 
the full value of the property, the consignors might even 
after loss ratify the insurance, which* would thcM enure for their 
benefit (A). 

Consignee in trust, — A creditor has an insurable interest in goods 
voluntarily consigned by his debtor to a third person in trust for 
such creditor (*). 

The firm of De la Torre in Spain consigned goods to Dubois & 
Son in London, and endorsed the bill of lading to them, accom- 
panied by a letter directing them to note the goods for certain 
creditors of De la Torre. It was held that Dubois & Son were to 
be considered as trustees for the creditors from the time the goods 
were put on board the ship, and that the creditors had an insurable 
interest in the coods (ik). 

Merchant and consignee. — A merchant abroad, having effects in the 

{d) Ehsfjomih v. AUiance, &c., L. R. 8 C P. 696, 29 L. T. N. S. 479. . ' 

(e) Ebswortk v. AUiance^ supra. Silverihome v. GilUspie. 9 U. 'C. (Q. B.) 
414. Gooderham v. Marldt, 14 U. C. (Q. B.) 228. Wolfe v. JUorncasile, 1 B. A 
P. 816, Story Agency, s. Ill Conway y. Gray, 10 East 686. Robertson y. Ham- 
ilton, 14 East 622. Knox v. Woody 1 Camp. 643. Fragano v. Long, 4 B. & C. 
219. Neale v. Reed, 1 B. & C 667.- 

(/) Lucenay. Crawford, 2 B. & P. N. R. 824, per Lord Eldon, 1 Taunt. 826. 
CasteUain v. Preston, 11 Q, B. D. 898 Ebsworth Alliance, L. R. 8 C. P. at 628, 
29 L. T. N. S. 479, supra. 

(g) Ebsworth v. Auiance, and vide supra, p. 50. CasteUain v. Preston, L. R. 
11 Q. B. D. 898, per Bowen, L. J. 

{h) Giffard v. The Queen &e,, Co,, 1 Hannay (New Brunswick) 432, 489. 
Wuliams v. North China Co., 1 C. P. D. 757, 85 L. T. N. S. 884. Haged/om ▼. 
Oliverson, 2 M. & S. 485. 

(«) HiU ▼. Secretan, 1 B. & P. 815. 

(A:) Jbid. 
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hands of his correspondents here, may compel them to procure an 
insurance for him, or hand over the effects (Z). 

If a merchant here has been accustomed to procure insurances 
here for his correspondent abroad in the usual course of business, 
the latter has a right to expect his orders for insurances to be obeyed, 
unless the former give notice to discontinue the course of deal- 
ing (f). 

If bills of lading are sent with directions to insure, they pannot 
be aooepted without obeying the order to insure. Limiting 
the broker to too small a ^premium, so that he cannot get [*55] 
a policy, amounts to disobedience (m). 

If goods sent are mortgaged, and a direction to insure accom- 
pany the biU of lading and be not obeyed, foreclosure of the mort- 
gage before receipt of the bill of lading will not alter the force of 
the direction (m). 

Agent inguring consignee, — A person insuring as agent for another 
cannot recover as a principle on the policy. 80 a consignee suing 
for indemnity on a policy effected in his own name on another's 
goods consigned to him must show an insurable interest in such 
goods, and can only recover so far as he has interest (n). If he has a 
uen on the special goods, he can recover to the extent thereof. 

If the goods ave not at the risk of the consignee or purchaser 
until a certain event, he has no insurable interest in them until that 
event has happened (o) ; but in Haaedom v. Oliveraon^ 2 M. & S. 
485, the ship of the assured was held to be at risk, though he did 
not confirm the insu^nce thereof till after the loss. 

Stoppage in iranmtu. — Where a sale takes place the vendee's title 
is liable to be defeated by the vendor's right to stop in transitu (^p): 
and if that right is exercised, the vendee ceases nom the time of 
its exercise to have any insurable interest in the goods, which 
therefrom cease to be at his risk (g). 

Bailee. — If a bailee have no lien and no responsibility for 
the *safe custody of the goods entrusted to him, he has no [*56 j 
insurable interest in himself, and can only insure on account 
of the persons interested, who may ratify such a contract ; and it 
would seem that he can recover the full value of the property in- 
sured as trustee for the true owners (r) though the latter were una- 

(0 Smith V. LagcelUs, 2 T. R. 189, per Buller, J. 

(m) Smih V. LaaceUes, 2 T. B. 189, per BuUer, J. 

(n) Cusack r. MiUual Insurance Co , 6 Lr. Can. Jur. 97. CcLsteUain v. Pres- 
ton, 11 Q. B. D. 880, 62 L. J. Q. B. 866, 49 L. T. N. S. 29, 81 W. R. 657.: 

[0) Anderson v. Marice, 4 App. Cas. 742, 46 L. J. C. P. 14, 86 L. T. N. a 
656, 25 W. R. 14. See also Lucena v. Crawford, 2 B. &. P. N. R. 269, 1 Taunt 
82S, per Lord Eldon. 

(p) Aa to the nature and conditions of the exercise of this right, see Kendall 
▼. Sieoena & Co, 11 Q. B. D. 866. 

(g) Clay V. Harrison, 10 B. k C. 99. 

(r) North British and Mercantile v. MoffaU, L. R. 7 C. P. 25, 41 L. J. C. P. 
1, discussing previously cited case, 20 W. R. 114, 20 L. T. N. S. 662. 
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ware of the insurance («). If he baa not possession, his lien has 
not tirisen or is lost (Q. Lord Eldon said, m Lueena v. Orawford^ 2 
N. R. 324: ^^I cannot agree to the doctrine that an agent-may in- 
sure in respect of his lien to arise upon a subsequent performance 
of his contract If be has a lien, he cai> insure the property in 
respect of it (u)y as in the ease of a repairer of a fordgn ship " (a;). 

A carrier has an insurable interest — 

A carrier has an insurable interest — (i.) In respect of his respons- 
ibility to the extent to which he is responsible ut common law (y)y 
or under the Carriers Acts (z), or his own special contract (a), 
which responsibility lasts during transit, and for a reasonable time 
thereafter before delivery or awaiting delivery (fc). Thereafter he 
is only an ordinary bailee (e)» and not, as he is commonly caUed, 
an insurer. 

(ii.) In respect of his lien on the goods for his charges (^. 
[* 57] *(iii) In respect of his possession, which will enable him 
to insure the wnole value and recover it, subject to the rights 
of the o^ner to claim the benefit of his policy (e). 

Carriera eniiiled to recover full value. — Where carriers insured 
against fire ^^ goods their own and in trust as carriers,^' and one of 
the conditions of the policy was that '^ goods held in trust or on 
commission are to be insured as such, otherwise the policy will not 
extend to cover such property," it was held that the plaintiffs were 
entitled to recover the full value of all goods, and that they might 
be considered as having insured the goods which they held in trust 
as carriers for the benefit of the owners, for whom they would hold 
the amount recovered as trustees, after deducting what was due in 
respect of their own charges upon the goods (/). 

in America an action has been allowed by the owner of goods 
deposited with a forwarding agent to recover a proportionate part 
^f an insurance effected by Uie latter on merchandise generally held 
in trust or on commission (g). 

{s) But see Mariineau v. Kitehing, L. R. 7 Q. B. at 450, 41 L. J. Q. B. 227» 
20 L. T. N. S. 836, 20 W. R. 760. 

(0 Ibid. See also 1 Phillips 179. 

(u) London and North-Weatem RaUwmj y. G^my 28 L. J. Q. B. 188, 1 £. h 
E. 6o2, 7 W. R. 238, 33 L. T. 199. See Angell Insur. 114. 

(x) 1 Phillips 179. 

(y) Fanoard v. PiUardy 1 T. R. 27. 

(s) Riley v. Hornet 5 Bing. 220 Macklin v. Wttterhouse^ 5 Bing. 212. Car- 
ruthers v. Sheddanf 6 Taunt. 14. 

(a) Phcenix Co. t. Erie Co, 10 BisseU (U. S. Circuit Ct.) 18. Oakley t. 
Portsmouth, <^c., Co., 11 Ex. 618, 25 L. J. Ex. 99. 

(b) Coggs V. Bernard, 2 Raym. 909. 

(c) Waters v. Monarch, 6 E. & B. 870, 26 L. J. Q. B. 102, 26 L. T. 217, 4 
W. R. 246, 2 Jur. N. S. 875 

(d) Crowley v. Cohen, 8 B. &. Ad. 478 1 L. J. N. S. K. B. 158. 
U) Parke. 567, 8th ed. 

( /) London and North-Western Railway Co., t. Glyn^ 1 E. A; K G52, 28 L. 
J. Q. B. 188, 7 W R. 238, 88, L. T. 199. 
{g) Sitter r. Morrie, 18 Penn. 218. 
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Whaffinger.-^k wharfinger is not at common law responsible for 
goods which are casually burnt on the premises {h\ but sometimes 
a wharfinger or other bailee is liable to indemnify for fire by cus- 
tom (t). When, however, no duty to indemnify or to insure is im- 
posed upon the wharfinger or his &rm, and there is no evidence that 
the insurance was made on the property or in the interest of the 
owner of the deposited goods, an msurance by one partner will not 
be ts^en to have been made in the course of the firm's busi- 
ness, nor will *the owner of the goods be allowed to recover [*58] 
from one partner the proceeds of a policy received by an- 
other (fc). 

Where a wharfinger insures goods as '*in trust or on commission 
for which he is responsible,*' goods deposited with him and sold by 
the importer, and for which the wharfmger has given delivery war- 
rants, cease to be at his risk, and he has no insurable interest therein 
after the date of such warrant (Q. 

WharHnger8j &c. — Wharfingers, warehousemen, and commission 
agents, having goods in their premises, may insure them in their 
own names, and in case of loss may recover the full amount of in- 
surance for the satisfaction of their own claims first, and hold the 
residue for the owner (m). 

Such insurance is not unusual, even when not ordered by the 
owners (n) ; and, when made, it enures to their benefit. 

Factor's inlerest — ^As to factor's interest in goods entrusted to him^ 
see the Factor's Act (5 & 6 Vict c. 89). 

Obmmismon cugeni. — A commission agent is to all the world but 
his principal for all intents and purposes the owner of the goods, 
and in an insurance in his own name on the goods, if "Uie policy 
was so intended, he can recover the iuU damage, and not merely 
the amount of advances on the goods, with interest, and their mer^ 
cantile commission and charges as factors (o). 

*AgentU} obtain advances, — And an agent to obtain ad- [*69] 
vances for his principal on goods, if he render himself liable 
for any loss which may arise after their sale, has an insurable in- 
terest therein to the ftdl amount of the loan (p). 



(h) Sidawiws t. Todd. 2 Stark, 401. 

(t) North BritUh and Mercantile v. London^ Liverpool, and Globe Co,, 5 db 
D. 669, 46 L. J. Ch. 637, 86 L. T. N. S. 629. 

(it) Armitage y. Winterbottom, 1 M. & G. 130. 

(I) NoHh BHtish and Mercantile v. Moffatt, 41 L. J. C. P. 1, L. R 7 C. P. 
25, 25 L. T. N. 8. 662, 20 W. R. 114. Lockhart v. Cooper, 42 Am. Rep. 614. 

(m) Armitage v. ninterbottom, 1 M. & G. 130. Waters v. Monarch Co,, 5 B. 
k E 870, 25 L. J. Q. B. 102, 26 L. T. 217, 4 W. R. 246, 2 Jur. N. S. 875. Lon- 
don and NoHh-Weetem Eatlway v. GTyn. 1 E. & E. 652, 28 L. J. Q. B. 188, 7 
W. R. 288, 88 L. T. 199. De Forest v. Fulton Fire, 1 N. Y. Sup. Ct. (Hall) 94, 
180, 136. SitUr v .Morrs, 13 Penn. St. 219. 

n) Home Insurance Co. v. Baltimore Warehouse Co., 8 Otto (93 U. S.) 627, 



Sis! 



(o) De Forest v. Fulton Co., 1 N. Y. Sup. Ct. (Hall) 94. 
(p) 0^ Connor v. Imperial, 14 Lr. Can. Jur. 219. 
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policies axe sometimea issaed to factors or to waiehonsemen in- 
tended only to .cover margins uninsured by other policies, or to 
cover nothing more Uian the limited interest which the^ factor or 
warehouseman may have in the property which he has in charge. 
It will make no difference if the factors or parties are a company 
forbidden by their charter to insure the goods, which only prevents 
them taking risk by the bailment (q). 

Meaning of *^ in trust,^^ — (Joods the assured 's own, and "in trost 
or on commission/' were insured by a policy against fire, the as- 
sured beins a wharfinger and warehouseman who had in his ware- 
house gooos belonging to his customers, which was deposited with 
him in that capacity, and on which he had a lien for his charges 
for cartage and warehouse rent, but no further interest of his own. 
No charge was made to his customers for insurance, nor were they 
informed of the existence of his policy. The plaintiff's warehouse 
was burnt, with all the goods in it, and the company paid the value 
of his own goods and the amount of his lien on his customers' goods, 
but refused to pay the amount of the customers' interest in the 
goods beyond tne lien. The Court, however, decided that the goods 
of the customers were in trust within the meaning of the policy, 
and that assured was entitled to recover the entire value, and would 
be entitled to apply so much to cover his own interest, and would 
be trustee for the owners as to the rest. In giving judgment, Lord 
Campbell, C. J., Baid : " What is meant in these jjolicies by 
[*60 ] goods in trust? I think it *means goods with which the as- 
sured were entrusted, not goods held in trUst in the strict 
technical sense " (r). 

Oooda ** in trtigt." — If a policy contains the condition that goods 
held in trust must be insured as such, otherwise the policy will 
not cover them, the following test may be applied to determine 
whether the goods are held in trust and come within the condition. 
If there is reserved to the bailor the right to claim a re-delivery of 
the property deposited, the bailment is generally withinl the condi- 
tion and the property held on trust But where there is a delivery 
of property on a contract for an equivalent in money 'or some other 
valuable commodity, and not for a return of the identical subject- 
matter in its original or an altered form, this is a transfer oi the 
property for value, and not a delivery in trust (a). 

Insurer^a liability lirrdted to that of assured. — *' Goods the assured's 
own in trust or on commission for which they are responsible " 
were insured by a policy against fire. The goods were destroyed 
by fire, and the question whether they were covered by the policy 

Blanket and floating policies by special owners, — Blanket and floating 

• 

(q) Home Ifisurance Co. v. Baltimore Wareho^ise Co,^ 3 Otto (93 U. S) 527, 
541. 

(r) Donaldson v Manchester Ins., 14 C. S. C. ( Ist series) 601. Waters v. 
Monarch, <fcc., 5 E & B. 870, 25 L. J. Q. B 102, ?6 L. T. 217, 4 W. R. 245. 

(*) South Australian V. BandeUyh R. 3 P. C 101, 22 L. T. N. S. 843, 6 
Moore P. C. N. S. 841. Baxter v. HaHford Co., 11 Bissell (U. S.) 80«. 
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came before the Court for determination. In giving the judgment 
of the Court, Keating, J., after referring to the form of the policies 
in the cases of Waters v. Monarchy Ac, Od., (0 and L. & N.- W. Co, v. 
Glyn (m), said: "It will be observed that the wording in the pres- 
ent policy is essentially different, for whilst in the eases referred to 
the insurance extended to goods ^ in trust or on commission gener- 
ally,' in the present case it is expressly limited to ^ goods in trust 
or on commission, for which they (the assured) are responsible.' 
In L. & N.'W, R. Co. v. Gtenn, Erie and Hill JJ., had thrown out 
that if insurance companies wished in future to limit their 
responsibility to the ^responsibility of the assured, they [*61] 
must employ express woras to that effect. It seems to us 
that the present plaintiffs (fhe insurance company) have done so 
in this policy, and have expressly limited their liability to such 
goods as were held in trust oy the assured and for which they were 
lesponsible. It follows that the goods in question for which the 
assured were not responsible were not covered by the policy, and 
consequently that the insurance company are entitled to the judg- 
ment of the court" (x). 

Where deposit of goods amounts to a saUy they are not held in trust. — 
Where corn was deposited by fsurmers with amiller to be stored and 
used by the miller as part of the ordinary stock of his trade, and 
was by him. mixed with other com deposited with him for a simi- 
lar purpose, the fELrmers having the option of claiming at any time 
an equal quantity of wheat of the like quality or its value in cash, 
it was held that the transaction was virtually a sale and not a bail- 
ment by the &rmers to the miller, and that therefore the miller could 
claim under a policy of insurance as for his own property, and that 
it was not necessary to be described as goods held in trust {y). 

Goods with venders at buyers* risk — Where goods remaining with 
the vendors at the buyers' risk, by agreement between them and 
their customers, were burnt, and at the time of the fire the vendors 
had floating policies of insurance which covered '^ goods on the 
premises, sold and paid for but not removed," but they had no un- 
derstanding^ with tneir customers as to any insurance, and liie 
amount of insurance-money which the venders received from the 
insurance company was not sufficient to cover the loss of their own 
goods exclusive of the goods sold, it was held that, as there was no 
contract between the vendors ana their customers as to in- 
surance, the '*' vendors were under no obligation in the matter, [^62] 
and were entitled to appropriate to their own losses the whole 
sum received from the insurance office (z). 

(0 5 E. & B. 870, 25 L. T. Q. B. 102, 26 L. T. 217, 4 W. R. 245. 

(tt) 28 L- J. Q. B. 188, 1 E. & E. 652 88 L. T. 199, 7 W. R. 238. 

(x) Km-th British and Mercantile, d:c.jCo., v. MoffaU, 25 L. T. N. S. 662, L. 
B. 7 C. P. 25, 41 L. J. N. 8. C P. 1, 20 W R. 114. 

(y) South Australian Co. v. Randett, L. R. 3 P. C 101, 6 Moore P. C N. S. 
841, 22 L. T. N. S. 848. Todd v. Liverpool, <kc„ 18 U. C (C. P ) 192. 

(z) Dalglish v. Buchanan^ 16 C. S. C. (2nd series 832. Mariineau v. KUck' 
img, L. R. 7 Q. B. 436, 41 L. J. Q. B. 227, 26 L. T. N. S. 886, 20 W. R. 769. 
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Assured may linve insurable interest in goods not separated from 6utt, 
but which are aJt his risk. — The purchaser of barrels of oil not yet 
actually identified and separated from other barrels of oil stored in 
the same place has been held in Canada to have an insurable in- 
terest aa owner of so many barrels ns ho insured (a), on proof that, 
at the time of getting the warehouse receipt and of the nre, goods 
to the amount of the brand named in the receipt were in store (6). 
And in this country the purchasers of goods will have an insurable 
interest therein if tbey arer at his risk, even though they have not 
been specifically appropriated to him prior to the loss (c). 

Insurable interest withoiU liahUity to pay. — A man may even have 
an insurable interest in goods for which he has neither paid nor be- 
come liable to pay (c/). 

Where liability to pay there insurable interest. JAability to loss is itir 
surable interesL Undivided interest — A person certainly has an in- 
surable interest in goods if he is liable to pay for them, whether he 
has the property in them or not. And in the case of Inglis v. Stock 
in the House of Lords, which decides this proposition, Lord Black- 
burn says, *^ In order to recover against the underwriter, the assured 
must show that he sufiers loss in respect of the thing insured" {e). 
And in the same case the same learned lord held that an undivided 
interest in a parcel of goods constitutes an insurable interest just as 
much as if it were an interest in every portion of the goods (f ). 
And Lord Esher, M. R., when the same case was before the 
[* 63 ] Court of *Appeals, said, '* It is the duty of a Court always 
to lean in favour of an insurable interest, if possible, for after 
underwriters have received the premium, the objection that there 
was no insurable interest is often as nearly as possible a technical 
objection, and one who has no real merit as betnreen the assured and 
insurer " (/). And the insurers have no right to call on the assured 
to exercise a possible option to be released from the contract under 
which the insurable interest arises (g). 

Manufacturer. — A person who has contracted to make an insura- 
ble thing for another has an insurable interest therein until it is 
complete or passes to the person to whose order it is made, since 
he cannot get paid till it is completed, in the absence of special 
stipulations (h). Thus where there was contract to put machinery 

{a) ■ Matthewson v. Royal Insurance Co., 16 Lr. Can. Jur. 45. Clark v. West- 
ern, 25 U. C. (Q. B.) 209. 

(6) Wilson y. Citizens, <hc.j Co., 19 Lr. Can. Jur. 176. Stanton y. Etna, 17 
Lr. Can. Jur. 281. 

(c) Inglis v. Stock, 10 App. Cas. 263. 

Id) Colonial Ins. Co. v. Adelaide Marine Co., 12 App. Cas.. 138. 

(e) Inglis v. Stock, 10 App. Cas. 270, 64 L. J. Q. B. 682, 52 L. T. 821, 33 W. 
R. 877. 

(/) 10 App. Cas. 274. See also, as to au undivided interest, Grandin v. Ro- 
Chester Co., 107 Penn. 26. 

(/) Stock V Inglis, 1% Q. B. D. 671, 63 L. J. Q. B. 368, 51 L. T. 449. 

(a) Inglis v. Stock, 10 App. Cas. 274. 

fji) See Cfrant v. Parkinson Insurance, 8 B. & P. 86 note. 
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on defendant's premises and keep it in repair for two years, the 
price being payable on completion, but betbre completion (i) an 
accidental fire destroyed the machinery, the plaintiffs were held 
not entitled to recover for the work Ihey had done ( j ). 

Legal or equiidble interests siiMcienL-^A bona fide equitable interest 
in property, the l^al title whereto appears to be in another, may 
be insured. So may also the legal interest be insured, for the in- 
terest both of a trustee and of his cestui que trust is an insurable 
one (fc). 

Beneficial owner — sole ovmer, — If the beneficial title is in- 
sured, the fact that the legal ^estate is outstanding in anoth'er [*64] 
will not vitiate a policy requiring that the assured should be 
entire, unqualified and sole owner for his own use and benefit (0* 

Equitable interest. — And where the plaintiff had mortgaged his in- 
terest in the goods and freight to the defendant, the defendant 
might have insured the legal interest on his own account; and he 
might also have insured the equitable interest remaining in the 
plaintiff on the plaintiff's account (m). 

Parchaser. — ^A purchaser of realitv has also an insurable interest 
in the premises purchased from the signing of the contract, and 
before completion, since he has the whole equitable estate therein, 
and the property is at his risk ; and if it is burned down, he must 
still pay for it (n). PurcJiaser^s interest.^^This interest exists equally 
though the purchaser is suing for specific performance (o), or for 
rescission of the contract, or has not found his purchase-money or 
any part thereof. Circumstances may arise to defeat his title to 
recover on his policy, such as failure to obtain specific perform- 
ance, or decree to rescind the contract of sale (^ ). Unpaid vendor,, 
—An unpaid vendor of property who is still m possession has an 
insurable interest, and may recover under a policy of fire insur- 
ance; for until he is paid he cannot tell for certain whether he will 
ultimately get his purchase-money or not. If he were not allowed 



i: 



ft) American law hereon in May Ins. 116. 

[j ) Appleby v. Myers, L. R. 2 C. P. 651. Claparede v. Commercial Union^ 
Feb. 1884, Q. B. 

(k) London and North- Western Railway v. GTyn, 1 £. & £. 662, 1 Jar. N. S. 
1004, 28 L. J. Q. B. 1 88, 83 L. T. 1 99, 7 W. B. 238. Ex parte, Houghton, J 7 Ves. 
2S8 Ex parte, Yallop, 16 Ves. 67. Camden v. Anderson* 6 T. R. 709. Whyte 
T. Home insurance Co, 14 Lr. Can. Jur. 80. Lucena v. Crawford, 2 N. R. 8>*4, 
1 Taunt. 825. Tidawdt v. Angersiein, Peake, 15 « ( 8rd ed. ) 204. Hill v. Sec- 
retan, I B. & P. 315. WaUrs v. Monarch, 5 E. & B. 881, 26 L. J. Q. B. 102, 26 
L. T. 217, 4 W. R. 245. 

(I) American Basket Cos, v. Farmville Insurance Co., 3 Hughes ( U. S. Giro, 
a) 251. 

(m) Smith v. LasceUes, 2 T. R. 188. 

(n) Paine v. MelUr, G Ves. 849. Poole v. Adams, 12 W. R. 683, 10 L. T. 
N. S. 287. See Bayner v. Preston, 18 Ch. D. 1, 60 L. J. Ch. 472, 44 L. T. 
N. S. 787, 29 W. R. 647. But see Sutherland v. PratL 11 M. & W. 296. 

(o) Muligan v. Equitable, 16 U. C (Q. B.) 814. See Columbian Insurance 
Co, V. Lawrence, 2 Peters (U. S.) 25, 10 Peters (IJ. 8.) 507, and Etna Co,, v. 
IVfer. 16Wend. (N. Y.)f9. 

[p) 4 Dalloz, 1868, pt. 1, 887. 
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to insure, and the property were destroyed by fire, he would have 

to rely entirely on the solvency or the purchaser (5). 
[* 65] *A man who had bought a locomotive, and had it on his 
own premises, was suing for rescission of the contract when 
he insuced the locomotive. * Decree of rescission Vas pronounced 
before the fire, but no notice of the action was given to uie insurers, 
and it was held that the purchaser had an insurable interest in the 
locomotive, but that the benefit of the insurance enui^d to the 
vendor (o). 

Unpaid vendor of goods. — An unpaid vendor of goods who insured 
them, and parted with them before loss, was held not entitled to 
recover on his policy, since his interest in the goods was wholly 
gone (r). 

Paid vendor, — A vendor who has been paid for the property sold, 
but has not conveyed it, ceases from the time of payment to have 
any insurable interest in the premises, having only a bare l^al 
estate without beneficial interest, lien, or liability. But if at me 
time of sale he has agreed to hold the purchaser insured or to insure 
for him, he would have an insurable interest, even after pay- 
ment («). 

When vendors interest ceases so as to diseniiilehimto policy-money, — The 
exact point at which the vendor's insurable interest ceases may be 
questioned. In CoUingridge v. Royal Exchange {t) the vendor waa 
unpaid, and had not conveyed. Lush, J., there seemed to consider 
actual conveyance the point at which the vendor's interest ceased. 
But in a New South Wales case decided in 1881 (u) it was held that 
a paid vendor who had not executed the conveyance had no real 
interest in the property, but only a bare legal estate, of which he 
was under contract to divest himself, and it was in that case 
[*66] said that in the absence of anything io establish ^he exist- 
ence of a real interest (something to lose), or that there was 
an arrangement with the purchaser to keep the policy alive for his 
benefit, the vendor could not* succeed. This decision was arrived 
at after full consideration of the authorities, and seems the more 
correct; and it anticipated the principle afterwards laid down in 
Oastellain v. Preston, 

Sale til fraud of creditors. Covenant to insure. — A vendor and pur- 
chaser have been held in Canada to have an insurable interest, al- 
though the sale was in fraud of creditors (x). A covenant to insure 

(g) CoUingridge v. Royal Exchange Assurance, 87 L. T. N. S. 526, 3 Q. B. 
D. 173, 47 L. J. Q. B. 32, 26 W. R. 112. 

(q) 4 Dalloz, 1868, p. 1, 887. 

(r) MoUison v. Victoria Co., 2 N. Z.(Sup. Ct.) 177. 

\s) New South Wales Bankv. North British and Mercantile, <tc., Co., 2 N. S. 
W. Law V89. Castellain v. Preston, 11 Q. B. D. 898. 

(t) 8 Q. B. D. 17^ 47 L. J. Q. B. 82, 37 L. T. N. S 525, 26 W. R. 112. 

(m) New South Wales Bank v. Nortn British and Mercantile Insurance Co., 
2 N. S. W. Law 239. Per contra, see Insurance Co. v. Up de Graff, 21 Peiiii.{ 
618. 

(«) Pettigrew's Case, 28 U. C. (C P.) 70. 
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gives an inierest, an<l it has been held that where the covenant was 
to insure two sets of premises held for different terms for £2000, 
that the obligation to insure in that amount continued after the 
expiry of the shorter term (y). 

Tests of interest on sale of goods, — Where the question of insurable 
interest or no insurable interest arises upon a bargain and a sale of 
goods, the real test to be applied in determining whether the party 
effecting the policy had such an interest is, Wjere the goods at his 
risk? If they were, he would have an insurable interest. If they 
were not he would not have an insurable interest (z). 

Trust policies legal. Names of trustees and c. q, t, must appear. — The 
Stat 14 Geo. III. c. 48, does not prohibit a policy of lite insurance 
from being granted to one person in trust for another where the 
names of both persons appear upon the face of the instrument (a). 
But an insurance on the life of A. by B., a creditor, as a trustee for 
C, who has no interest in the life, would be void (6). 

Ihisiee may insure at expense of estaXe. — ^A trustee is justified in 
insuring in (y>ur8e of good management at the cost of the 
estate, and where the ^ce^i que trust is an infant the trustee [*67] 
is empowered by statute to insure (c). 

His insurance wUl be qud trustee when vnth own money. — But if a 
trustee or executor insures, even though with his own money, and 
without the knowledge of his cestui que trust, he will be considered 
to have effected the insurance in his representative character; and, 
after deducting the amount of the premiums he has paid, he will 
have to account for the balance to the persons to whom the benefi- 
cial interest belobgs (d) 

Executor de son tOrt. Obligation of executor to insure.^—An executor 
or administrator has an inlert st by virtue of his position as legal 
personal representative and guardian of the assets (^e\ and he has 
sufficient interest to insure in his own name the life or a person who 
granted an annuity to his testator, and which the testator be- 
queathed to persons not parties to the insurance (/). An executor 
ae son tort also possesses such an interest (g). An executor or ad- 

(y) Heckman v. IsaaCy 6 L. T. N. S. 883. 

(2) Anderson v. Mmce, 46 L J. C P. 11, 86 L. T. N. S. 566, 25 W. R. 14, per 
Hatherly, L. C, 1 App. Cas. 74•^. 

(a) CoUeit V. MorrU6n, Hare 162, 21 L. J. Ch. 878. 

(6) Lewin Law of Trusts, 7th ed. 95. Yqung v. Union Ins. Co.. 24 Fed. Rep. 
(U.S.) 279. ^ » F 

(c) Lewin, 506. Ex parte Andrews, 2 Rose 412, 1 Madd. 678. Fry v. Fry, 
27 Beav. 146 44 k 45 Vict, c 41, s. 42, sub sees. 2 and 8. 

(d) Ex parte Andrews. 1 Madd. 573, 2 Rose 410. Sidaways v. Todd, 2 Stark. 
400. Armitage v. Wint^bottom, 1 M. A G 180. Holland v &miih, 6 Esp. 11. 

(«) Croft V. Lindsay, Freem. Ch. 1. Bailey v. Qould, 4 Y. & C. Ex. 221. 
Ex parte Andrews, 2 Hose, 410, 1 Madd. 578. 

(/) Tidswdl y Angerstein, Peake, 204. 

ig) Marks v. Hamilton, 7 Ex. 828, 21 L. J. Ex. 109, 16 Jur. 151, 18 L. T. 260. 
I^l^ T. Queen, 1 Han. (New Bruns.) 280. 
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ministrator is not under any obligation to insure, nor personally 
liable if he fails to do so (A), unless he is under express directions. 
And where a testator as lessee was bound to insure, but allowed the 
insurance to expire and then died, the executors did not renew the 
insurance, and the house was burnt down whilst uninsured, the 
executors were not held liable for not keeping iip the insurance (t). 
Mortgagor.-^A mortgagor who has conveyed away any legal 
[* 68] estate, ^whether he be in possession or not, has an insurable 
interest until foreclosure absolute (k). 

So also if he has executed an absolute transfer of the property, 
if it has also been agreed with the transferee that such transfer is 
only by wajr of charge (I). 

Nor does it seem to matter whether such conveyance be by way 
of suretyship or for a principal debt (m). 

Mortgagor can recover full vaLue. — Where an insurance is made by 
a mortgagor on premises on his own account, notwithstanding any 
mortgage or other incumbrance on the premises, he will be entitled 
to recover the whole amount of his loss, not exceeding the insure 
nnce, since the whole loss is his own, and he remains personally 
liable to the mortgagee or other incumbrancer for the full amount 
of the debt or incumbrance (n). 

Assignment to mortgagee of mortgagor's policy, when consented 
to by company if such consent be needed, is merely an equitable 
transfer bo as to enable a mortgagee to recover in case of loss (n). 
And after loss the mortgagee can re-assign without any consent (o). 

Judgment creditor^B interest in dehtor^a and bankrupts property. — ^A 
judgment creditor has in some of the United States, in virtue of 
his judgment, an insurable interest in his debtor's property ; but 
he cannot recover from the insurer aiiy injury thereto as for a loss 
to himself, unless he also shows that the judgment debtor has not 
sufficient property left out of which the judgment can besat- 
[* 69] isfied (p). And a creditor has in that country been also *held 
to have an insurable interest in the insurable portion of a 
bankrupt's assets (p). 



(h) Croft V. Lindsay, Freem. Ch . 1. Bailey v. Gould, 4 Y. & C. Ex. 221. 
Ex parte Andrews, 2 Rose 410, 1 Madd. 578. 

(i) TidsweU v. Angerstein, Peake 204. 

(k) Parker v. Equitable, 4 All. (New Bruns.) 562. KeUy v. Phcenix, 2 Han. 
QJ^ew Bruns.) 266. See Marts v. Cttmbertand Co., 44 New Jersey Law 478, and 
jRichland County Co. v. Sampson, 38 Ohio St. 672. 

(/) Ward V. Beck, 13 C. B. N. S. 673-4. And Gardner v. Cagenove, 1 H. k 
K. 423, which discusses the effect of such conveyance. 

(m) Smith v. Royal, 27 U. C. (Q. B.) 64 

(n) Carpenter v. Providence Washington, 16 Peters (U. S.) 496, 501, per 
Story, J. 

(o) De Launay v. Northern, 2 N. Z. (Sup. Ct.) 1. 

(p) Spare v. Home Mutual Insurance Co., 8 Sawyer (U. S. C. Ct ) 618. 

( f> ) Rohrback v. Germania Co., 62 N. Y. 47 ; but see contrh, Matcher y. Kimg 
William's Tovm Co,, 8 Buchanan Cape (East. Distr. Rep.) 271. 
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Pledgee. Patcnhroker. — ^A pawnbroker or other pledgee has an in- 
surable interest in the property pledged to the amount of his loan ; 
and as a pawnbroker is oy statute made liable for loss by fire of 
pawned property, he is allowed to insure the full value thereof {q). 

Promise not to require payment of debt, — A promise by a creditor 
to a debtor without consideration not to require payment of his 
debt during his life, does not give the debtor an insurable interest 
in the life of the creditor (r). 

Creditor. — A creditor has an insurable interest both in the life of 
his debtor and of any surety for the debt. 

A surety has an insurable interest in the life of his co-surety to 
the extent of his proportion of the debt, and also in the life of the 
principal debtor («). 

A partner has an insurable interest in respect of capital con- 
tracted to be brought in by co-partner (0. 

Extent of creditor^a interesL — The limit of the creditor's insurable 
interest is the amount of the debt at the time when the policy is 
granted (w). 

DAt must be lawful. Debt of Minor. — The debt must, however, 
be one which the law recognizes ; therefore a sum won at gambling 
would not be sufiBcient. But a note given for a debt incurred dur- 
ing minority gives an insurable interest (x). 

*Paid since policy. — Although the debt may have been paid [*70] 
since the date of the insurance, the policy-money is still re- 
coverable (y), (•). 

Statute-barred. — ^The creditor's right to the policv-money is not 
affected by the debt becoming statute-barred before the life 
drops (2). 

Fully secured. — It would seem that a secured creditor, whose se- 
curity appears to be ample, has nevertheless an insurable interest 
in his debtor's life ; for Lord Kenvon said (a*), "A creditor has cer- 
tainly an interest in the life of his debtor, because the means by 

(q) 85 & 36 Vict, c 93, g. 27. 

(r) Hebdon v. West, 82 L. J. Q. B. 85, 7 L. T. N. S. 854, 8 B. & S. 679, 11 
W. R. 423, 9 Jur. N. S. 747. 

(«) Von Lindenau v. Desborough, 8 C. k. P. 858, 8 B. & C. 586. Branford y. 
Saunders, 25 W. R. 650. 

(0 Connecticut Mutual v. Lucksy 108 U. S. 498. 

(u) Anderson v. Edie^ 2 Park « 15 (8th ed.). GodsaU v. Boldero, 9 East 72. 

(x) Dwi/er v. Edie, 2 Park 914 (8th ed.). 

(y) Law V. London Indisputable, 1 Kay & J. 223, 24 L. J. Ch. 196, 1 Jur. N. 
8. 179, 3 W. R. 155, 24 L. T. 108. Ferguson v. Mass. Mut Life, 82 Hun. (N. 
I.) 806. 

(«) Gamer v. Moore, 8 Drew 277, 24 L. J. Ch. 687. Rawts v. American, 86 
Barb. (N. Y.) 2*57, Bliss Life Insurance, 2 { 18-37. 

(o) Anderson v. Edie, 2 Park 914 (8th ed.). 

* The fact that the insurable interest in a life, which existed at the time the in- 
surance was effected, ceased before death of the assured, is immaterial on tiie 
question of the right to the insurance money. Corson^s Appeal, 113 Pa L. 486. 
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which he was to be satisfied might materially depend upon it, and 
at all events the death must in pU cases in some degree lessen the 
security." 

Policy on life of debtor's wife. — A debtor and his wife assigned a 
chose in action of the wife to a creditor of the husband to secure 
£300 owing by the husband. The creditor insured the life of the 
wife for £200 ; and although the chose in action was not reduced 
into possession during the life of the wife, on her death the cred- 
itor was held to have an insurable interest (6). 

Joint-debtors. — ^Where A. and B. jointly execute a bond as a col- 
lateral security for the repayment of a sum of money, A. has an 
interest in B.'s life in respect of his liability in case of B.'s death 
to pay the whole of the debt But his interest in the life is only 
in half the amount of the debt secured by the bond, since he was 
in any event liable for the other half (c). 

Mortgage equitable lien and debt. — A morgagee has an insur- 
[*71] able interest in the mortgaged *propertv up to the amount of 
the debt, whether the mortgage is legal or equitable ; and it 
seems perfectly clear that a person having a lien or an interest in the 
nature of a lien on the property insured has an insurable interest, and 
it will make no difference in such a case that he might still have a 
lieht to pursue his debtor personally for the debt on account of 
which the lien attached (d). A debt which has no refertnce to the 
article insured, and which cannot create a lien on it, will not give 
an insurance interest ; but a debt which arises in consequence of 
the article insured, and which would have given a lien on it, does 
give an insurable interest (cj ; and see Dames v. Home Ins., 3 U. C. 
(A pp.) 269, where it was held that the endorser of an accommoda- 
tion bill had an insurable interest in the goods for which the bill 
was given, if it had been agreed that he should be paid out of the 
proceeds of such goods. Neither actual or constructive possession 
of the property need be in the assured either when the policy is 
issued or the loss happens. It is enough to have an equitable lien 
on the specific property covered by the policy (/). 

Policy good though interest may be defeated by third person. — If the 
interest of the assured be liable to be defeated by the act of a third 
person, or be voidable, the policy will not therefore be invalidated 
under 14 Geo. III. c. 48, s. 2 (g). 

Insurable interest requisite in accident insurance. — Insurance against 
deatib by accident is within the statute as to interest (h). 

'b) Hemon v BlackweU, 4 Hare 434, 9 Jur. 390, 14 L. J. Ch. 829 

c) Branford v. Saunders, 25 "W. R. 650. 

[d) Uancox v. Fishing Insurance Co., 8 Summer 189, per Story, J., and see 
Clarke v. Scottish ImpeHal, 4 Canada (S. C. ) 192. 

(e). Wolff V. Horncastle, 1 B. & P. 823, per Buller, J. 

(/) Per Henry J., in Clarke v. Scottish Imperial, 4 Canada (S. C ) 218. 

(a) HiU V. Secretan, 1 Bos. & P. 315. Linaenau v. Desborough, 8 B. & C. 586, 
8 C. A P. 853. Clay v. Harrison, 10 B. & C. 99. Dwytr v. ^die, 2 Park 914. 

(h) Shilling v. Accidental Death Insurance Co., 1 F. & F. 116, 2 H. & N. 4SL 
26 L. J. Ex. 266, 27 L. J. Ex. 16, 29 L. T. 98, 5 W, R. 567. 
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Name of person irUfreated mtisi appear. — ^The statuto (s. 2) 
[*72] requires the name ofthe penaon for *who8e us«i or benefit^ or 
olH WlKifie aooount the policy is effected, to be inserted therein 
(t). Therdbie where a husband obtained a loan from his wife's 
trustees upon his obtaining a surety for its repayment, and the 
surety stipulated that the husband should insure his wife^s life, the 
iiushand naying induced his wife to insure her own life in her own 
name without reference to its being for her husband, the policy was 
held void (i). 

Fire inmrance by one partner infrm^e Tiame, policy bdonge to firm, — 
It has been hela in one American State that where insurance 
against loss by fire is effected by a member of a firm in the firm's 
name upon property ofthe firm, and the premium therefor is paid 
from funds ofthe firm though charged by such member to himself, 
the insurance will be for the benefit of the firm, notwithstanding 
that the partner thus effecting it intends it for his own private 
benefit (0- 

It fs immaterial whether the contract in relation to which the in- 
Burabie interi^st arL^es is or is not under seal or in writing, or 
whether it is merely verbal, so far as the ripchts of the parties are 
concerned. This circumstance only varies tlie mode of proof with- 
out altering the principle on which the rights of the parlies de- 
lien«l (m). ' 

Absefwe ofinswrabk interest only defence to inevarer, — If a policy in 
fbe name and on the life of another tie effecte<l for his own benefit 
liy a iierson who has no insurable interest in such life, and the in- 
surance company, on the death ofthe (lerson whose life is insured, 
pays the insursnce-money to the person cffectiug the insur- 
ance, he is entitled to retain the monev ns against '''the legal [* 73] 
personal representative of thedece i^ed -* and although the ille- 
gality of the policy under 14 Geo. II I . c. 48, on the ground of absence 
of insurable interest would have constituted a g^od defence to an 
action against the insurance company at thepuit of the person ef- 
fecting the insurance, yet, the money having been paid to him, such 
illegality would affect his right to retain it; for the statute is a de- 
fence for the insurance company only if they choose to avaU them - 
selves of it (n), 

(t) Hodsan t. ObBerverj <ih*., Cb , 8 E. & B. 40, 8 Jur. N. S. 1125, 26 L. J. Q. 
B 808, 29 L. T. 278, 5 W. R. 712 

(Ar) Evana v Bvpwld. 20 L T. N S. G60, L. R. 4 Q. B G22, 88 L. J. N. S. 
Q. B. 298. 10 B. & 8. 621, 17 W. R. 882. 

il) Teit6iU9 y. Deaarborn, 74 Maihe 892 (1883). 

(m) MiUer ▼. Wttrt, 1 C & P. 289, per Park, J. Patrick v. Eamts^ 8 Camp. 
442. per EUenborouffh, G. J 

(«) Worthington v. Curtis, 1 Ch. D. 419 45 L J N S C!i. 259, 83 L T. N. 
8 828, 24 W. R 22a. See aUo Troop v. Anchor Co , 8 Russ. & Gel. (Nov Sco ) 
234. 

^If A, who is neither B^s relative nor creditor, insures B'h life, and to reim- 
bune himself fbr outlavs to be made under a contract to Fupport B for life, he 
caa only recover from insurance money enough to cover expenses. The rest be* 
Unp to B's estate. S^grid v SchwM»^ 1 16 Pb. St 826 
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Agent must pursue his avihorUy. — Where the defendant authorised 
two of his creditord to effect a policy of insurance on his Ufe for a 
ceftain time in their own names as a security for their debt, the 
policy to be assigned to him when the demand was discha^ed, and 
they effected the insurance in their own names and that of a third 
person who subsequently became their partner, it was held that the 
authority given b^ defendant was not pursued, and that an action 
for the recovery of the premiums could not be maintained (o). 

■ ■ I I I ^^^^— ^^^ M ■■ ■ !■■ ■■■ — ■■ I — ^.^— I , . , _ ,, »■ I ■ II I I ^^^^^^^—^^la^a^^^ 

(o) Baron v. FUzgerald, 9 L. J. N. S. C. P. 158, 6 Bing. N. C. 201. 
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♦CHAPTER III: [*74] 

THE PREMIUM. 

/Vewwum, futture of. — The premium * is the price for which the in- 
Burer undertakes his liabilities. It may he a consideration other 
tban money payment; e. ^., in a mutual insurance it may consist 
of a liability to contribute to the losses of other members of the 
mutual society (n). The members in slich u society being both in- 
sured and insurers, offer as a premium their liability aforesaid, and 
as insurers receive as premium the right to have their ownJoss paid 
whenever it happens. 

Mud be agreed. — In Lucena v. Crawford (Ji) the premium is de- 
fined by Lawrence J., as^'a price paid adt quate to the risk," but 
the adeuuacy of the premium is purely the insurer's concern. He 
cannot dispute the validity of the contract merely because the pre- 
mium is inadequate; for as it is the price for which he upon his 
own calculations agrees to take the risk, his own agreement is con- 
clusive against him. The insurer's satisfaction with the premium 
i) a condition precedent to the formation of the contract (Malyns 
112). In the old policies the words ^'I am content with this assur- 
ance^' were inserted as an acknowledgment that the insurer was 
satisfied with and would not later dispute the suQiciency of the 
premium. The only point which the assured need consider with 
regard to the sufficiency of the premium, is whether it is suffi- 
ciently proportionate to the risks intended to be run to enable the 
insurer to meet the average losses of his business. But such 
a consideration *in any cape is merely secondary, as his [*75] 
action is most likely to be guided by his knowledge) or belief 
as to the general solvency of his insurer rather than the special risk 
undertaken. 

Premium need not be jrr&paid. — Prepay mcnt of the premium is not 
in law a condition precedent to the making of a complete contract 
of insurance (c). But it is the almost universal practice of insur- 
ers other than marine to stipulate that the contract shall not begin 

(a) Lyon Mutual Marine v. Tucker. 12 Q. B. D. 176, 187, 49 L. T. N. S. 
764 ' 

(h) 2 N. B 301. 1 taunt, 826. 

(c) Da^on Immrance Co v. Kelly, 24 Ohio St. 346 18 Am. Rep. G12. Keily 
V. Londim and Stafordihire, 1 Cababo & Ellis 47. 

^ The word premium comes either from the word prcemium^ signifying price, or 
from the word primd, because formerly the ])remium was paid before all, and at 
the time of signing the policy. Hence it is called primeurj premie, const, or agio 
^atturance. EfMrigon, chap. 8, sec 1. 
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to take effect until the premium has been paid, and the Courts in 

Eresence of such a stipulation will not (unless the premium huB 
een paid) give effect to the contract where a loss has happened 
after an agreement to issue and accept a policy, but before the 
policy has been issued, or even when it has been delivered as an 
escrow (d), 

NonpaymenL Waiver, — But when it is a condition in the policy 
that the policy shall not be binding until the premium is paid the 
Court will readily infer a waiver of such condition («).• 

Forfeiture. — Since the Courts will not fevour a forfeiture (and this 
applies SB much to forfeitures under conditions in policies as to 
those under covenants in leases), it has been held in America that 
a forfeiture under a life policy for non-payment of premium must 
be claimed before the death of the assured, at which date the lia- 
bility accrues, and can no longer be denied (/).' 

It does not, however, seem necessary in that case to go so {ai» 

The doctrine of estoppel rather than waiver applies to cases 

[*76] where the insurer discovers a forfeiture, ^nellies by until 

the happening of the loss. But insurers by their acts may 

estop themselves from setting up forfeitu/e (g). 

It a policy containing a condition that it shall not be binding 
until the premium is paid, and also an acknowledgment of the 
receipt of the premium is delivered to the assured befom payment 
of the premium, this raises a presumption of waiver of such con- 
dition, and of an intention to give credit for the premium, the con- 
dition notwithstanding; (A). 

PoUcy not binding tUl preTnium paid. Waiver of the condition. — ^A 
policy stipulated that it should not be binding until the actual pay- 
ment of the premium, and the Court held that it was competent for 
insurers to waive the condition, and that such waiver naight be a- 
tablished by evidence of an express agreement to that effect or by 



(d) Flint y.^Ohio, Ac, Co., 8 Ohio 601. Bodine v. Home Co., 51 N. Y. 117. 
See Canning v. Farquhar, 16 Q B. D. 727, 56 L. J. Q. B. 226, 34 W. R. 428. 

(«) Supple T Cann, 9 Ir. C. L. 1, Sansuai 910 c^ seq. 

(/) See Voung v. MtUucU Life Co., 2 Sawyer (C. Ct. U. S.) 826. 

Ig) See Scoiiiifh Equitable v. Buist, 4 C. S. C. (4lh series) 1076. Wing r. 
Harvey, 5 De G. M. & G. 266, 23 L. J. Ch. 511, 5?8 L T. 120, 18 Jur. 394, 2 W. 
R. 870. Applcton v. PhcBnix, 47 Am. Rep 2*20. 

{K) Masse V. Hochelaga Co., 22 Lr. Can Jur. 124. Bosch v. Humboldt Mu- 
tual, 85 New Jersey 429, 8 Kent Comm 260. Anderson v. Thornton, 8 Ex. 425. 
Von Wein v. Scottish, &c , Co., 52 N. Y. (Sup. Ct ) 490. 

^ A condition in aj)olicy exempting company from liability, until acttial payment 
of premium, may be waived. Universal F Ins. Co. v Blm-k, 109 Pa Stat 536. 
Eliensv. Susquehanna Mutual F. Ins. Co., 118 Pa. St. 886. Alabama Gold 
Life Ins. Co. v. Garmany, 74 Ga. 51. • 

' Life policy in mutual company is not to be deemed forfeited for non-payment 
of interest or premium notes, where contract does not so provide, where there 
would be no forfeiture for non-payment of the principal, and \^ here company has 
funds of assured sufficient for tne interest Northwestern MfU. Life Ins. Co. t. 
Fort, 82 Kv. 269. 
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circumstancf s/ and that delivering a policy conft^ssing the pay- 
ujent of premium was evidence of the waiver (t). 

Credit for premium. — In any case where credit is intended to be 
given for premiums, and is actually eiven, non-payment ther» of 
will not avoid the policy;* and is no defence to an action on the 
policy, but merely matter of set-off (i). Even though the assured 
has been enjoined in Chancery to pay the premiums, and has not 
done so, it is no defence to the insurer (I). 

Receipt in policy. — Where the policy admitted payment, parol 
evidence that payment had not actually been made was held in- 
admissible (m). 

*In the United States of America, where a note at sixty [*77] 
days was accepted for the premium, payment of which was 
admitted in the policy, the policy did not become void on non-pay- 
ment of the note, although the policy contained a condition that 
where a note was taken for the premium it should be considered a 
cash payment, provided it was paid when due (m). 

Credit for premiuma. — When a premium is paid by bill of ex- 
change or promissory note, the liability of the insurer lasts until 
the maturity of liie note and even thereafter, unless it be stipulated 
that it shall terminate if the note is dishonoured (n). For the ac- 
ceptance of a note is a form of giving credit. And the Supreme 
Oxirtof the United States has held that, to insure a forfeiture, the 
bill must be protested and proceeded on (o). 

Waiver by acceptance of premium. — Acceptance of premiums falling 
due after breach of condition or discovery thereof, evinces an elec^ 
tion to continue the policy as valid, if the existence of the breach 
be known (p). So il the premium be accepted by an agent, and 
remitted with information of the breach, the insurers must return 
it at once or they will, it seems, be liable (q).* 

(t) Goit V. NaHfmal Protection, f 5 Barb. (N. Y.) 189. 

(k) Millar Y. Life, Ac, Co., 12 Wal. (U. S.) 285, 801. 

il) Hodgson v. Marine, 6 Cranch (U. S.) 100. 

(m) Anderson v. Thornton, 8 Ex. 425. Dalzell v. Mair, 1 Camp. 582. De 
Garminde v. Pigou, 4 Taunt 246. 

(w) lilinois Central, Ssc , Co, v. Woolf, 87 Illinois 854. See also Compagnie 
d* Assurance v. Grammon, 24 Lr. Can. Jur. 82. 

(») Hopkins v. Hawkeye Insurance Co , 57 Iowa 203. Kdly t. London and 
Staffordshire Co.. 1 Cab & Ellis 47. 

(o) Knickerbocker Co. v. Pendleton, 112 U. S. 696 (Davis Rep). 

(p) Armstrong v. Turguand^ Ir C L. 8'?, 55. 

(q) BrilUh Industry Co. v. Ward. 17 C. B. 645-649. 

* Life insurance company issued pamphlet containing statement that thirty days 
grace allowed on payment of premmms. Held, that, notwithstanding condition, 
the policy could not be forfeited when premium tendered was overdue, the state- 
ment in pamphlet being relied upoji. Fowler v. Metropolitan L. Ins. Co., 41 
Hon. (N. Y.)357. 

^ A custom to give short credits for premiums due may be construed as a waiver 
of the right to insist on a forfeiture. Lebanon Mut Ins Co. v. Hoover, 118 Pa. 
St 691. Tennant v. Traveller's Ins. Co , 81 Fed Rep. 822. 

* Acceptance of premium, after default, operates as a waiver of the condition 
&ttt vs. St. Paul F. &c. Ins. Co., 8 Dak. 80. 
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Waiver of forfeiture by non-payment, — An insurance company 
granted a loan upon a bond with sureties, and a policy on the life 
of the borrower as collateral security. The premiums not being paid 
within the days of grace, the insurers demanded them, and com- 
menced actions for them against the suretic s (r). This would have 
amounted to a wavier of the forfeiture, hut as the sureties refused 
to pay the premiums, V.-C Shadwell held that they thereby neu- 
tralized the effect of this waiver. 
[* 78] * Waiver of right to forfeit policy. — If the insurer receive notice 
from whatever source that the risks insured against have 
been misrepresented, concealed or incompletely disclosed, or in- 
creased or varied, and accepts further premiums on the same policy 
at the rate originally agreea, in such case his right to avoid the con- 
tract is waived, and he cannot subsequently have it avoided even 
on tender of such premiums (>j). 

Company bound oy agenCs receipt of premium. Agent received prt" 
mium knowing assured was abroad and policy not forfeited, — Where a 
life policy was subject to a condition avoiding it if the assured went 
out of Europe without licence, and an assignee of the policy paid 
the premiums to a local agent of the company and infornaed nim 
that the assured was in Canada, the agent stated that this would 
not avoid the policy, and received the premiums until the death of 
the assured; and the Court held that the company were thus pre- 
cluded from treating the policy as forfeited it). 

Payment to agent after forfeiture, — Where a man is the agent of an 
insurance company to receive premiums on subsisting policies, re- 
ceipt by him of premiums on policies as to which there had been 
breach of condition, such pa3rments being made in belief that the 
policies were good and subsisting, will, it seem^, bind the com- 
pany (w). 

Afortiorij if the directors receive the premiums through such 
agent, or indeed any agent, with knowledge or notice of the breach, 
they are estopped nrom saying that they received the premiums 
otherwise than for the purpose and in the faith for which, and in 
which, they were paid (x). 

But if an agent has no authority to contract for the company, re- 
ceipt by him of an overdue premium will not bo waiver by 
£* 79] the company of a forfeiture. Nor will *the debiting of the 
premium by the company to the agent amount to puch 
wavier (y). If the agent fails to return the policy as lapsed within 
the time directed by nis instructions, it is doubtful wnether this 

(r) Edge v. Duke, 18 L. J. Ch 188 

{s) Scottish Equitable v. Bnist, 4 C. S. C (4th series) 1076. 

(0 Wing V. Harvet/, 5 De G. M. & G. 265, 23 L. J. Ch. 511, 18 Jur. 39, 23 L 
T, 120, 2 W. R. 870. 

(u) Same case. 

(x) Ibid. Regarding renewal receipt with condition »w lo receipt from hwwl 
oflSce, nde Moore v. HaJfey, Victoria L. R 400. 

(y) Acey v. />mi>, 7 M. & W*151, 10 L. J. Ex. 9. 
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would help the assured, unless the power to give credit for pre- 
miums is within the scope of the agent's mandate. 

Condition — waiver — agenJL — It is of course a mere question of fact 
whether or not the agent has such authority ; and if the authority 
is denied, the plaintiff must prove it, or set up facts from which it 
may fully be inferred (2). 

Overdue premiumSy when acceptance no waiver. — Payment of over- 
due premiums after the death of the assured will not save the policy, 
whether payment be made by the assessors of the assured (a) or 
the benencial owner of the policy ; and acceptance by the company 
in ignorance of the death, which ignorance is shared by the person 
offering pavment, will not save the policy (6). 

Fur overdue premium cheque given. Payment not got before death. — 
An extreme case has lately arisen in Canada. The assured could 
not pay a premium, but gave his cheque on the understanding that 
it should not be presented till there were funds to meet it It was 
several times presented and dishonoured, but at last funds FufBcient 
were lodged in the bank, and notice thereof given to the insurer 
shortly before the bank's hour for closing. The insurer's agent 
waited till next morning, and the assured was killed during the 
evening. The Court of Queen's bench held by a majority that 
payment was not made in time(c) — (1) Because the cheque did not 
operate as payment, but only as a means thereto; (2) That 
by the death Tbefore actual payment mutuality *between the [* 80] 
parties became impossible, and the health certificate could 
not be given. 

• Renewal premium. Condition a^ to good health. — The stipulation 
contained in mo>t life policies that overdue premiums will only be 
received if the assured is in ^ood health at the time of tendering 
them, is merely to guard against frauds being committed upon the 
insurer, not to prevent him from dealing with the insured in full 
knowledge of tne facts as to his health which he and his friends 
possessed. So where the assured had received what turned out to 
be his death- wound, but at the time neither he nor his doctor had 
any apprehension that it would be fiital, and paid an overdue pre- 
mium, the payment in Canada wa» held good and the forfeiture 
completely waived (d). 

If no risky premium returnable. — In Ihme v. Fletcher (e) Lord Mans- 
field said : *' Where the risk has not been run, whether its not hav- 
ing been run was owing to the fault, pleasure, or will of the insured 

{z) British Industry Co ▼. Ward, 17 CT. B. 644, 641). But see Montreal v. 
M'GiUivray, 18 Moore P. C 89. 

(a) Simpson v. Accidental Death, 2 C B. N. S. 257, 26 L. J. C. P. 289, 80 L. 
T. 31, 3 Jur. N S 1079, 5 W. R. 807. Want v. Blun4, 12 Efist 183. 

(6) Prikhard v. MerchanU\ <fcc , Co , 3 C B. N. S. 622;. 27 L. J. C. P. 169, 80 
L T. 318, W. R. 340, 4 Jur. N. S. 807. 

(r) NeiU V. Union Mutual Life, 45 U. C. (Q\ Bv) 5?>3. Affd. 7 Ontario 
(Apn ) ITl. 

(rf) Campbell v. Naiional Insurance Co., 24 F. C. (C. P.) 133. 

(e) 2 Cowp. 66S, 689. WanJt v. BluiU, 12 East l^ 
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or to any other cause, the premium gball be returned. The under- 
writer receives a ]>remium for running the rink of indemnifying the 
insured, and whatever cause it be owing to, if ho does not i un the 
risk, the consideration for which the premium or money was put 
into his hands fails, and therefore be ought to return it. If risk 
begins^ premium not returnable. — Another rule is, that if the risk has 
once commenced there ghall be no apportionment or return of pre- 
mium afterwards There has been an instance put of a 

policy where the mepsura is by time, which seems to me to oe very 
strong, and that is an insurance upon a man's life for twelve months. 
There can be no doubt but the risk there is constituted by the 
measure of time, and depends entirely upon it. For the under- 
writer would demand double the premium for two years that he 
would ts^e to insure the same life for one year only. In such 
policies there is a general exception against suicide. If the 
[* 81] person i)uts *an end to his own life the next day, or month 
afterwards, or at any other period within the twelve months, 
there never was any idea in any man's breast that part of the pre- 
mium should be returned." And in the same case, Aston, J., thus 
expressed himself: '^The sum payable and the time were both 
iwmped." 

No risk no jor«mmm.~The premium, if paid before the risk begins, 
can be recovered if the risk insured against is not run, whether the 
cause of its not being run is the fault, will, or pleasure of the in- 
sured (/ ). For the risk is the consideration for which the premiuna 
is to be paid. If it is not run consideration fails, and it is inequit- 
able that the insurer should receive and retain the price of runnins^ 
a risk when in fact he runs none (^). 

The same principle is also expret^sed when it is said that pay- 
ment of premium oefore risk run is payment sub conditionCy or 
deposit oi money with the insurer to answer a certain event, and 
that the money paid may be recovered back (if the condition is not 
satisfied or the event does not happen) as money reoeived to the 
use of the assured (A). 

Where the irUerest insured turns out to bo less than the amount 
insured^ there shall be a return of the overplus ])remium. This is 
a custom oo-eval with the contract of insurance itself, but applies 
only where the over-insurance is made in good faith* 

Return of premium where M/veral policies. — Where several policies 
have been enected in good faith before the rit^k begins on the sanie 
subject-matter, and their total lunount exceeds the value of the in- 
terest of the assured in the whole subject-matter, there must Ik; a 
return of premium rateably on all the policies, calculated in 
[* 82] such a way as to reduce the *premiunj on each policy to that, 

(/; Stevenson v. Snow, 8 Burr. 1287, 1 Wm. Bl. 816. Tyrie v. Fletcher, » 
Cowp fiea Bofithv, Thompson, 11 Eiist 43G, )8 Ewt 428. Bermon v IFf tod- 
bridge, 2 Doug. 781. Stone v. Marine Co. 1 Ex. D. 81, 45 L. J. Ex. 361, 34 L. 
T. N. S 490, 24 W. R. 654. 

(a) 2Park76«(8thed.). 

(a) Martin v. Sitwell^ 1 Shower lol. Simond v. Boydell, 1 Doug. 2G8. 
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proper to the amount actually in the result insured by or payable 
un(Jer that policy (t). 

Tills is a farther cons» quenee of the principle that if the property 
insured never comes within the terms of the written contract, the 
insurer never has any risk (A). 

It does not matter whetlier the insurance was made in expecta- 
tion of an interest or in over-estimation of the value thereof. The 
application of the contract is limited to the amount really at risk, 
Hnd if the premium U paid upon any greater amount, or any other 
risk, it is not paid fur what is within the contract. 

Insurers of the same interest in the property, moreover, all rank 
together, since they all contract to indemnify in respect of the same 
interest in the assured; and, as they are bound to contribute propor- 
tionally in case of loss, they ought also to return the premiums 
proportionally where no risk attaches, or a less risk than that con- 
. templated (I). 

Where the insurance is in expectation of interest, and it turns 
out that the assured in the end nad no interest at all, the policy 
never attached, and the premium is repavable (m). 

No interest return of premium. — When tne policy is void ab initio^ 
without any fiiult in the assured, and has never attached, the pre- 
mium is returnable, since the insurer has never been under any 
liability (n). 

These questions arise rarelv in fire an<l life insurance, *sinco, [* 83] 
as a rule, the interest in such cases is certainly known to the 
assured, and if he over-insures there is suspicion of bad faith. 

But a house may be insured in the mistaken belief that it is 
standing, when in fact it has already been burnt down, and a life 
may be insured in belief that the cestui que vie is still living when 
he IS in £ict dead (o) — ^in both of which cases the premium must 
be returned. 

If risk run, premium can't be recovered. — As a general rule the right 
to the premium is indefeasible when the policy attaches (p). And 
when the risk insured against has once begun, the premium can- 
not be recovered back by the assured (q). 

The riA.may attach only in part or only to some separable part 
of the subject-matter. In such cases the risk is divisible and the 
whole risk is not run. That portion of the premium which is ap- 
portionable to that part of the subject-matter to which no risk has 

(0 FUkv. Mastennati, 8 M. & W. 165. 
(k) HenkU v. Jio^al Exchange, 1 Ves Sen. 809. 

[1) Godin V. London Assuratice, 1 Burr. 490. See abso Fisk v. M€L8ttrman, 8 
M. k W. 1%. 

(m) Rouih y.^T?iompson, 11 East 428. 

in) Furtado v. Rogers, 8 B. & P 191. Oimi v. Bnme, 12 East 2*26. 

(o) SUme V Marine, <kc., Co , 1 Ex. D. 81, 45 L. J. Ex. 861, 34 L. T. N. S. 
490, 24 W. R. 554. See per Amphlet* B. 

ip) Mosen V. Pratt, 4 Camp. 297. 

iq) Lowrjf V. Bonrdim, 2 Doug. 468. Tyrie v. Fletcherj Cowp. 608. Stone v. 
Marin€f <fcc., Co , ubi supra. 
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attached is recoverable (r). But if the whole contract is one and 
entire, and the risk has once commenced, there will be no return of 
premium («). 

As regards life insurance, it was early laid down that where a 
policy was granted containing the common exceptions of suicide 
and death by the hands of justice, if the party commits suicide, or 
is executed within twenty-four hours of the granting of the polic3', 
there shall be no return of premium, on the principle that, altnoogh 
the death was caused by an excepted risk, the policy was operative 

so far as regarded the risks covered by it (0- 
[* 84] ^Insurers not infrequently stipulate for a power to termi- 
minate the risk at any time during its currency, upon notice 
and repayment of a proportion of the premium. This option is 
probably taken to enable them to write off risks whrn the course 
of their business during a pariicular year renders it prudent to do 
so, or to enable them to get rid of a liability where, after insurance, 
they find grounds for suspicion. 

In time policies no apportionment of premium or risk is usually 
allowed (x). 

This rule would apply conaimUi casu to insurance other than 
marine ; but such contingencies, though conceivable,. are rare. 

Divisible risk and premium, — Insurances against fiire are usually 
made for an entire and connected portion oi time which cannot be 
severed, and the premium paid as a price for taking the risk as a 
whole. The doctrine, therefore, as to divisible contracts rarely if at 
all applies to fire insurance (y). But voyage policies cm be made 
against fire for land journevp, and insurance s madeagainst firo within 
a certain locality oh special goods (z). And if fire by a cause not 
insured against occurred on the day after the policy began to run, 
the assured could neither recover his jiremium nor a proportionate 
part thereof (a). And if goods or houpe, insured against fire are 
assigned, the premium for the period of unex]>ired risk cannot be 
recovered, nor the benefit of the policy passed (6). The fire ofBcep, 
however, usually do equity by recognizing the asritrnc'e by 
[*85] indorsement on the policy or entry in the insurers' *boO'>P. 
But they cannot be compelled to do so by agreement be- 
tween the parties (c). 

The risk on life is divisible to a certain extent. The risk in cer- 

(r) Stevenson v. Snttw, 3 Burr. 1288, 1 Wm. Bl. 315. 

(s) Bermon v. Woodbridge, '2 Doug. 78 1 . 

(0 Ibid, 788. 

(a:) Loraine v. Thomlinwn, 2 Doug. 685. 

(y) Ellis Ins 24. Woodward v. Bepublic Fire Co., 32 Hun. 365. 

(z) Pearson v. Commercial^ I App. Cas. 498, 45 L. J. C P. 761, 38 L. T. N. 
8. 44o, 24 W. R. 951. 

(a) Ti/rie v. Fief (her, 2 Cowp. 666. 

(6) Sadlers v. Badcockj 2 Atkvns 554, 1 Wilson 10. Lj/nck v. Dalxellj 4 Bro. 
P. C. 431. 

(c) Bank of New South Wales v. North British and Mercantile, 8 N. S. W. 
Law 60. 
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tain latitudes vaiies from that in others for certain races and con- 
stitations. If a policy is made with licence to go into a region of 
greater risk with a premium proportioned to the greater risk, if the 
man dues not go he can gi t back his extra premium, and he is not 
in the least obliged to go by getting the licence. 

Whether insurance yearly or quarterly, — If premiums are payable 
yearly, the insurance is from year to year; if they are paid half- 
yearly or quarterly, the insurance is from half-year to h«ulf-year or 
quarter to quarter. 

Illegal mmrance. Recovery of 'premium, — If an illegal insurance 
l)e effected, the parties being in pari delicto, the assured cannot in 
the event of loss recover the insurance money, nor can he recover 
back the premiums he has psitd (d). If the risk has been run and 
no loss occurred, the assurecl cannot recover back his premiums (e). 
In both these cases the contract of insurance would be executed 
and the maxim apply, ''In pari delicto potior est conditio possi- 
dentis." 

If, however, the risk has not been run and the contract continues 
executor}^ the assured may, notwithstanding the illegality of tlie 
contract, obtain a return of tlie premiums (/). The assured should, 
however, in this latter case give notice to the insurers of his inten- 
tion to abandon the contract (g). 

^Return of premium when policu illegal, — If the insurance is [* 86] 
legal when made, but becomes iUegal by the effect of a sub- 
sequent law, botn parties to the contract are discharged and the 
premium is returnable <^). 

If both parties contemplate and intend to enter into a legal con- 
tract, but mistakenly enter into a contract which is illegal, the in- 
sured can recover back the premium (t). 

If the contract is illegal in consequence of facts not known to the 
parties at the time of its making, the premium is recoverable. Ig- 
nonmce of fact is no fault (A;). 

Non-return of premiums paid under invalid policy. But company 
bound to grant valid policy. — Where a policy is invalid for nou-c«»ni- 
pliance with the termt^ of a statute r^ulating the mode of m king 
it, it was held in Canada that the insured could not get back his 
premiums if he paid with knowledge of the invalidity (1). ButtI e 
company were held bound to give him a proper policy, and in a 

{d) AUkinsv, Jupe, 2 C. P. D. 376, 46 L. X C P. 824, 86 L. T. N. S. a")l. 
Cope V. Rowlands, 55 M. & W. l49, 167. Andree v Fletcher, 3 T. R. 266. 

[e)'Low7y v. Bourdieu, 2 Doug. 468. Patterson v. Powell, 2 L. J. C P. 13, 
68, 9 Bing. 326, 620, 2 Mo. k Sc. 399, 773. See also Herman v. Jeuchner, 15 
Q.B. D. 561. 

(/) Lofwry v. Bourdieu, ubi supra. 

(0) PalyaH v. Leckie, U M. & S 290. 

i) Gray v. Sims (Am ), 3 Wash. C C. 276. 
(t) HeiUig v. Staniforth, 6 Mau. & S. 122, 1 Stark, N. P. 264. 
Ik) Oom V. Bruce, 12 East 2 5 

(1) Perry v. NewcasUe District Mutual Fire Co., 8 U. C (Q. B.) 868. Wright 
Y. Hun Mutual, 29 U. G. (C P.) 221. 
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later case the Supreme Court of Canada has held it a fraud to set 
up the want of a seal as an answer to an action on a policy where 
the insurers were by their constitution only permitted to contract 
under seal (m). 

Premium returnable, — Where the name of the person interested in 
a policy is omitted or not inserted as that of the peison inttresied 
(n), or as a trustee for him or Ler (o), the would-be assured is en- 
titled to a return of premiums paid by him (p) if there is no fraud 

in such a case (g), as the polic> never attaches. 
£*87] ^Recovery of premiums by creditor over-insuring. — In Lower 
Canada a creditor, who in good faith over-insured hn 
debtor's life, was held entitled to a return of premiums as to the 
excess, there having been no intention to defraud, but only a mis- 
take as to law (r). 

Effect of fraud on return of premiums. — Premiums paid on atx as- 
surance olttaiiied by actual fraud on the part of the assured or his 
agent cannot be recovered back. The insurer thus gains one or 
more premiums bv an unsuccessful attempt to defraud him, and 
the assured is to that extent fined for his iraud ; but to let the in- 
sured recover his premium would allow him to allege his own wrong 
as a ground of relief («). 

Altering the policy by adding words which would materi ally 
change its effect will amount to fraud and have the same result (Q. 
Equity, however, will only decree the delivery up of a.fraudu eiit 
and therefore void policy, when the insurer, si eking relief, offers 
either to repay the premiums paid, or to submit to any terms which 
the Court may think fit to impose in granting such relief, which w ill 
include the repayment of premiums. To hold otherwise would be to 
let the insurer affirm and deny the contract in one breath (u). And 
this rule is applied even in cases of ^ross fraud or crime on the part 
of the assured ; thus in Prince of Wales v. Palmer the assured effected 
a policy in his brother's name and on his brother's life, and was de- 
clared by a con>ner s jury to have poisoned his brother. Under 
these cin umstances the policy waf», at the suit of the insurers, 
[* 88] of coursij declared void ; but the insurers were *not allowed 
to retain the premiums, which were ordered to be applied in 



(m) London Life Co. v. Wright Jy Canada (S. C.) 467. 

(n) Hod^on v. Observer, 8 E. & B. 40, 20 L. J. Q. B. 808. 29 L. T. 278, 3 Jur 
N. S. 1125, 6 W.R. 712. 

(o) CoUett V. Morrison, 9 Hare 162, 21 L. J. Ch. 878. 

(p) Dowker v. Canada Ufe, 24 U C. (Q B ) 591. 

(q) Wainvmghi v. Bland, 1 M. &. R 481, 1 M. k W. 32, 6 L. J. N. S. Ex. 
147. 

(r) Lapierrey, London and Lancashire Life Co, (1877), 2 Stevens Quebec 
Dig. 899. 

[s) Chapman v. Fraser, Park 456. Tajflor v. Chester, L. R. 4 Q. B. 309. 

(t) Langhom v. Cologan 4 Taunt 330. 

(u) De Costu V. Scandret, 2 P. Wms. 170, per Macclesfield, C. (1689)^ Whii- 
ting ham v. Thomborough, 2 Vern. 206, Prec. Ch. 20. Barker v. Walters^ 8 
Beav. 92, 96, per Lord Langdale. 
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payment of the costs of all parties, and the residue paid into Court 
wit! I liberty to apply (x). 

Policy candeUea. Return of premium. — On the same priilciple, in 
the case of a policy of life insurance iwrhich had be* n obtained by 
fraud, the firbt underwriter being himply a decoy duck to induce 
other persons to sign, the policy was set aside at the suit of the in- 
surer, with costs, and the premium received on the policy was di- 
ruled to go in part payment of the costs (y); and where a merchant, 
having heard that his ship was in danger, insured her without dis- 
closing to the insurers what intelligence he had received, Lord 
Macclesfield held that the concealing of this intell^ence was a 
fraud, and decreed the policy to be delivered up with costs, but the 
premium to be paid back, and allowed out of tne costs (z). 

Return of premium where misrejn-esentation. — Where a policy is 
avoided by concealment or by mir<representation not fraud ulent, 
the assured is entitled to a return of the pn mium. The policy is 
itself conclusive evidence that the insurers have received the pre- 
mium (a). 

Fbrm of order. — The form of an order setting aside a void con- 
tract of insurance, the insurers returning the prf miums, is as fol- 
lows : — ^^ The plaintiffs (thee >mpany) being willing, and hereby of- 
fering to return the premiums, declare that the acceptance by the 
plaintifb of the defendant's life was void and of no effect, that they 
were not bound to deliver the policy, and that the contract be de- 
livered up to be cancelled " (6). 

* Fraud of insurer. Return of premium. — ^A premium paid on [* 89] 
an insurance obtained by mmd on the part of the insurer 
may be recovered by the assured (c). In Carter v. Boekm, Lord 
UansGeld well observes that the principle on which this rule rests 

governs all contracts and dealings. " Good faith forbids either pari y , 

*'y concealing what he privately knows, to draw the other mto a 

bargain from hie ignorance of that fact, and his believing the con- 

forties not in pari delicto, — So also the premium is recoverable 
^hen the contract is illegal and the insurer is more in the wrong 
tbsn the assured, the parties not heing in pari delicto (d). 

J^miumsforfeUed where eo agreed. — The insurers may and usually 
w/ stipulate as one of the terms on which they will insure, that in 
^rtaiti events (e. g,, in case of any untrue statement by the assured) 



Prec. Ch. 20. 
Vuckett V. WiUiamSf 2 Cr. & 




3 L. J N. S Ex 141. 



}iZ x^^^denfOHV. Thornton, 8 Ex. 426. Feise v. Parkinson^ 4 Taunt. 640. 

(h\ r '"* ^'/« ^ Fletcher, 10 Davis (Sup. Ct. U S.) 619. 
^) J^^ndon Assurance v. ManseU, 11 Ch. D. 372, 48 L. J. Ch. 331, 27 W. R. 



ld\ 9**^ ^ Boehm, 8 Burr. 1909. ]?t{feU v. WiUoji, 1 Camp. 401. 
i}fm .r^'***Ty V. Bourdieu, 2 Dong. 472, per Lord Mansfield. Dowkerv. CancuUi 
"-'^ 24 U. c. (Q B.) 691. • 
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the premiums paid shall bo forfeited. When the parties have thus 
contracted and the nrescribed events happen, the premiams which 
the assured iias paia catmot be recovered back by him even though 
the untrue statement shall have been made quite innocently («). 

Such stipulation is made by way of condition in the policy. 
The events usually stipulated for are " avoidance of the policv by 
any untrue or incorrect statement in the declaration, or breach of 
warranty, or condition." 

Assured can^t compd iwturer to accfipt additional premiums. — Where 
the risk has been insufficiently dtdclosed, or misrepresented, or 
materially altered or varied during the contract, the insured has no 
right, either legal or equitable, in the absence of any special stipu- 
lation in the policy, to compel the insurer either to take an 
[* 90"! enhanced premium or to return any portion of the ^premium 
paid. Nor can he in case of a loss recover the policy -moneys 
on the tender of the premium usually chaiged by the insurer on the 
actual risk run. Such conduct or events entitle the insurer to en* 
force a forfeiture or to waive it at his own option (/). 

Ainount of premium emdence of maUrialiky. — ^When questions arise 
ns to the materiality of facts not disclosed, the amount of premium 
which would have oeen charged on a risk, including these fieu^ts, is 
evidence to show that knowledge of the facts would nave been ma- 
terial or immaterial to the insurer (g). 

It seems that if a premium be paid to the agent of an insurer in 
respect of a contract known, or which ought to be known, to be 
outside the scope of his agency, it is not recoverable from the in- 
surer (h). 

Excess of authority by agent return of premium. — It may be observed 
that if the insurer receives the premium from his agent with 
knowledge of the nature of the insurance effected, he ratifies such 
contract, except in certain cases, in which the insurers are corpora- 
tions with limited powers, and such ratification is vUra vires* But 
even there profit by an ultra vires act is unconscientious, and the 
assured can maintain an action for the premiums, and if the insur- 
ance company is in liquidation may prove for the same (t). 

If a policy be issued in fraud of the insurance company^the 
company would be bound to account to the assured for any benefit 

derived from the premiums (A;). 
[* 91] ^Return of premium by agreement, — Agreements may be made 

(e) Anderson v. Fitzgerald, 4 H. L C. 484, 17 Jur. 995. Thomson v. WeemSj 
9 App. Cas. 671, 682. Duvkett v WiUiamSjZ L. J. N. S. Ex. 141, 2 Or. &. M. 348. 

(/) Seats V. Agricultural, 82 U. C. (C. F.) 686. 

((f) Re Universal Non-Tariff Co., Forbes' claim, 19 Eq. 486, 44 L J. Ch. 761, 
23 AV. R. 464. lonides v. Ptnder, L R. 9 Q B 581, 43 L. J. N. S. Q B 227, 
30 L T. N. S. 547, v2 W. R. 884. Lynch v. Dunsford, 14 East 494. Lynch v. 
Hamilton, 3 Taunt 37. 

(h) De Winton's Case. 84 L- T. 942 

(i) Burgess and Stock's Case, 2 J. & H. 441, 81 L. J. Ch. 749, 10 W. R 816. 

(k) Athenaeum Life Insurance Co. v. PooUtf, 3 De G. & J. 294, 28 L. J. Ch. 
119, 1 Giff 102, 5 Jur. N. S. 129. Woods claim, 80 L. J Ch. 878, 8 L. T. N. S. 
878, 9 W. R. 866. Brown's claim, 10 W. R, 062. 
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for return of a part of the premium in certain eyents or on the 
doing by the assured of certain things. Such agreements when 
made are to be construed by the Court By them, if the insurer is 
given a discretion to return the part, the Court will not interfere 
with the exercise of such discretion by the insurer or his agents if 
reasonably exercised (2). 

In the absence of such a discretionary power reserved by the 
contract, the insurer will be bound to return the premium on the 
occurrence of the events or doing of the things specified. 

Policy at variance tnthproposala. Return of premium. — Where the 
policy does not accord with the proposals, there is no contract, and 
consequently the premium if paid must be repaid (m), unless the 
variance is the result of mutual mistake, in which case the i)olicy 
may be rectified. 

Premiums must be paid punctually^ — ^Where it is stipulated that 
prt*mium8 shall be paid by a certain date, they must be so paid or 
tbe policy is voidable* at the election of the insurers (n), who may, 
however, waive the forfeiture, but are under no equitable obliga- 
tion to do so, upon tender of the premiums due (o). 

If an agent is designated as receiver and is changed, delay due 
to such change not notified to the assured will not create a forfeit- 
ure (p). 

So also if a foreign company gives up its office in *the [* 92] 
domicile of the assured, and has no legally constituted agent 
there (q). 

Who to pay premiums. — Payment of premiums must be made by 
the assured or by his authorized agent Payment by the volunteer 
is not performance of the condition in a policy (r). 

Whdher demand requisiie. — ^The insurer need not demand the pre- 
miums, and if the insured does not receive the usual notice* that a 

(I) Man^ y. Gresham Life Co., 9 Beav. 489, 31 L. J. Ch. 94, 4 L. T. N. S. 
847, 9 W. B. 647, 7 Jur. N. S. 888 

(m) FovoUry. Scottish Equitable Co, 4 Jur. N. S. 1169, 28 L. J. Gh. 225, 7 
W. R 5,82L T.119. 




(o) Cotton Slates y. Lester^ 85 Am Rep. 122, and cases in notes thereto. 
Thompson v. Insurance Co., 14 Otto ( 104 U S. 2o8 

(p) Insurance Co v. EgglesUm, 96 U. S (6 Otto) 572. Seaman's Co. v JV 
W. Ins. Co., 1 McGray (U S. Circ. Ct ) 508. 

(g) Dorion v. Positive^ 28 Lr. Can. Jur 261 

(r) WhiHng ▼. Massachusetts Co. 129 Mass. 240 See also Falcke v. Scottish 
imnof Co., 84 Ch D. 284. 

vThe &ct that one, when his life insurance premium became due, was so sick 
uid deliriow until he died thai he could do nothing about it. Held, not a case of 
imposnbilitj cause bv act of God, such as to prevent a forfeiture. Carpenter v. 
CaUennial Mut. U^e Asso., 68 Iowa 4jH. 

*If uniform practice of life insurance company has been to notify insured of amount 
doe on his premium notes, it cannot enforce lorfeiture stipubited for in i>olic}[ in 
case of his failure to pay promptly, where it fails to give him tho usual notice. 
Maskattan lAft Ins. Oo, v. SmiHk, 44 Ohio St. 166. Alexander v. Continental 
hu Co^ 67 Wis. 422. 
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premium is dtK% and conpequently omi^s t/> pny within Ihe days of 
grace, Jio htm no equity to recover on a policy whrch has lapsed or 
or been forfeited by the default, though such omission as ufon said 
})as l)een purely accidental and in no sense intentional («). 

But a company cannot set up the failure of the deceased to p<iy 
premiums as a defence to an action upon the policv, where from 
the course of dealing between the parties the assured! had a right to 
believe that notice would be siven to him of the amount due when 
tlie company required it to be paid, and that a receipt therefor 
would be sent to the bank (0* 

Days of grace. — When an insurance extends over a period of time 
during which more than one premium will become iiayable, a cer- 
tain number of days — called days of grace — the number of which is 
usually fifteen, are allowed beyond the due day for the payment of the 
premiums. If a lo:>s happen during these days of grace and whilst 
the premium is unpaid, tne assured will have no right of action 
(except by express stipulation) for the amount of the policy.* The 
legal effect of the days of grace is not to entitle the assure! to re- 
cover for a loss during those days whilst the premium is un- 
[* 93] paid, but to enable the insurance to be ^renewed and save 
the expense of a new )^K)1icy and fresh stamps (u). 

Effect of days of grace is to give time to renew policy, Jnsurer may 
terminate insurance al end of year notwithstanding days (f grace. — In 
giving jud^ent for the defendants in Tarleton v. Staniforthj Lord 
Kenyon said : "No policy is to have exist* nee until the premium 
is paid by one party and accepted by the other. , In this case the 
loss unfortunatelv happened in that interval of time when it was 
in suspense whether or not the policy would be rem wed ; for i«t 
that moment the plaintiff had not offered to pay, and of course the 
trustees had not accepted, the premium for the next half-year. I 
am therefore clearly of opinion that the defendants are not liable^' 
(x). 

This decision was pronounced on the 4th July 1794, and in con- 
sequence of it the Sun Fire OfiSce on the 10th of the t^amc month 
published in the public new^niapers an advertisement staling that 
"all persons insunni in this ofl&ce by ]K)licies taken out for one year 
or for a longer term are and always have been considered by the 
managers as insured for fifteen days beyond the time of the expira- 
tion of their policies." After this advertisement one Salvin effected 

a policy and paid the premium, but before the expiration of the 

II I I ■ .1 « ... ■ ■ . , ■ . . - ■ ■ ■ ■ 

(8) Windtu V. Tredegar, 15 L. T. N. S. 108 (H. L.)- Thompson v. Insurance 
Co., 104 U S. (14 Otto) 262. 

(0 Attorney- General v. Continental Lffe^ 83 Hun (N. Y. 138 

(m) Tarleton v. Sianiforth, 5 T. R. 693. Want v. Blunt, 12 East 183. 

(x) Tarleton v. StanifoHh, 5 T R. C95. 

'Where a policy does not stipulate ihat failure to nay note when due shall avoid 
policy, and where extension haH been granted, and aearh occurs before expiration 
of time as extended, policy is uot avoided. Kanttot Protective Union v. Whiter 
S6 Kan. 760. 
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year the office gave him notice that unless he a^;reed to pay an in- 
creased premium they would not continue the insurance. To this 
the assured refused to accede, and his premises were destroyed by 
accidental fire aher the expiration of the current year, but within 
the fifteen days. The policy had been efifected subject to the fol- 
lowing article : — "On bespeaking policies all persons are to make a 
deposit for the policy stamp-duty, and shall pay the premium to 
the next quarter-day and from thence for one year more at least ; 
and shall, as long as the managers agree to accept the same, 
make all future payments annually at the ^aid office within [*94] 
fifteen days after the day limited by their respective policies, 
apon forfeiture of the benefit thereof; and no insurance is to take 
place until the premium is actually pdd by the insured, his, her, 
or their agent or agents." When the lo^s happened, the plaintiff 
had not paid or tendered the premium for another year, and the 
office resisted his claim. Lord Ellenborough, in giving judgment 
against the plaintiff, said : '^ The effect of the Article and advertise- 
ment is to give the parties an option for fifteen days to continue the 
contract or not, with this advantage on the part of the assured, that 
if a loss should happen during the fifteen days, though he have not 
paid his premium, tne office shall not after such loss determine the 
contract, but that it shall be considered as if it had been renewed ^ 
but this does not deprive them of the power of determining the 
contract at the end of the term, by making their option within a^ 
reasonable time before the end of the period for which the insur- 
ance was made. Where the premium is received the effect of it im 
to give the assured an assurance for another year, to be compiited 
from the expiration of the first policy, and not from the expiration 
of the following fifteen days. The office carmot determine the . 
policy after the year during fifteen days of the following year in 
ease a loss should happen during that period. But the ofiSce has 
the power at any time during the year of saying to the assured, 
* We will not contract with you again, we will not receive from you 
the premium for another year;' and by such declaration the object 
would cease for which the fifteen days were allowed, and as no pre- 
mium would be in such case to be received, no indemnity could be 
claimed in respect of it The consideration for the indemnity dur- 
ing Ihe fifteen days is the premium which must be paid during that 
period, but when that cannot be any longer looked to or expected, 
the right to the indemnity determines also"' (y). 

^Payment of overdue premium, inmrer and insured being igno- [* 95] 
rant thai life has dropped. — Payment of premium after it is 
overdue, and after the death of the life, of which both the insurer 
and the insured were unaware, will not rehabilitate the insurance 
80 as to entitle the insured to the policy money (z). 

ijf) Sahnn v. James, 6 East 671. 

(z). PHiehard's v Merchants^ dc, Co. 3 C. B. N. S. 622, 27 L. J. C. P. 169, 
ao L. T. 818, 2 Jur. N. S. 307, 6 W. R. 840. 
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AecepUmee by offent (^premium <\fter days ^j gra^ce. — ^The looal agent 
of an insaranoe company has no authority to bind the company 
by the^ acoeptanoe oi the premium after the days of grace have 
exmred. * 

I>06«6t9i(^ oj^ren^ wit/^ |n>0inj»ttm — ^Mere debiting the agent with the 
premium by the company is not equivalent to a payment to the 
company by the assured (a). 

Aocepkiwx of premium by agent after daye of grace. — Acceptance of 
the premium by the agent after the fifteen days^ and debiting the 
same to him in the company's books, wiU not amount to evidence 
of a new agreement between the company and the assured (6). 

Promise iy agent to pay premium. — A promise by the treasure of 
an insurance company to see the pr^nium paid does not bind the 
company, for he cannot pay them out of their own funds, and if 
he apeisB to pay out of his own pocket the remedy of the assured 
woum be against him and not against the company if he failed to 
do so (c). 

Whai amomUe to payment ofpremiwm. Cross acoownts. — Where two 
insurance companies had cross accounts, or insurances mutually 
granted, and, by their course of dealing, preiniums due on policies 
effected by one company with the'other were not paid in cs^, but 
a receipt wa0 given tor each premium as if so paid within the time 
limited for the payment, and the premiums Were entered as paid 
in the accounts, the accounts were settled from time to time, the 
balance struck, and payment m ide of the balance. A receipt 
£^ 96] was thus ^given for a premium on a policy effected by plain- 
tiffs with defendants within the time for payment, and the 
amount was entered in account as paid by the plaintiff After the 
time for payment ha<]|. elapsed, but before the next settlement of 
' the current account, the life died* It was held that there had been 
a payment of the premium sufficient to keep the policy alive (d>. 

And where the agents of an insurance company remitted to the 
company £100 ''for premiums," such sum being in excess of the 
amount due, and the company had been.ur^ng the agents to renew 
cewtain lapsed policies, the contracts regarding which had been ar- 
ranged, it watf held that although the company did not, in their 
books, specifically appropriate anv part of the £100 to the renewal 
of the lapsed poUcies, they must be taken to have received the ex- 
cess part of such sum in respect of them (e). 

Last premium due before death not paid. Pdicy-mcney paid by mis- 
take. — Mr. Solari effected a policy of insurance on his life with the 
■ » .11., 

(o) Prater v. Gore District Co,, 2 Ontario Rep. 416. 

(6) Acey v. Femit^ 7 M.'& W. 151^ 10 L. J. Ex. 9. Busteed v. West of Sng- 
land, 5 Jr. Ch. 658. 

(c) Bi{ffum V. LafayelU Mutual Fire, 86 Mass. (S All.) 86a 

(d) Prince of Wales Assurance Co. v. Harding, 1 E. B. & E. 188 27 L J. Q. 
B. N. S. 297, 4 Jur. N. S. 861. Busteed v. West of England Co , 5 Ir. Ch. 65S. 

(e) KirkpatHck v. South Australian Insurance Co., 11 App. Gas. 177. 
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Aigus Is0tQra0ce Company, and died without havinig paid the last 
premium. The actuary of the company informed two of the di- 
rectors that the policy had lapsed by reason of the non-payment of 
tfee premium, and one of such directors wn)te on the policy in 
pencil the word ''lapsed.*' Subsequently, however, the insurance- 
money was paid to the executor of Mr. Solail, the directorp who 
drew the cheque having forgotten the lapse of the policy. Lord 
Abinger, in giving judgment, said: ''If the party maked the pay- 
ment with full knowledge of the facts, although under ignorance of 
the law, there being no fraud on the other side; he cannot recover 
it back again. There may be also cases in which, although 
he might by investigation *learn the state of facts more ac- [^ 97] ' 
carately, he declines to do so, and chooses to pay the money 
notwithstanding. In that case, there can be no doubt, he is equallv 
bound. Then there is a third case, where the party had once a full 
knowledge of the &ct8, but has since forgotten them. I think the 
knowledge of the facts which disentitles the party from recovering 
must mean a knowledge existing in the mind at the time of pay- 
ment" 0). 

Inmrance ** lost or not losL" No return of premium. — When the 
risk is undertaken in any event, whether the thing to be insured is 
lost or not lost, burnt or not burnt, living or dead, the risk is based 
on the uncertainty in the minds of assurer and assured, and no re- 
turn of premium can be had, except for fraud of the insurer, since 
the policy attaches (when made) irrespectively of the condition of 
the subject-matter, such a policy being grounded on ignorance of 
both parties as to the state of the thing insured, instead of on. 
knowledge of its safety and soundness (A). 

Premwma not apportionoAle. — Premiums are especially excepted 
from the operation of the Apportionment Act, 1870 (t), wnich 
enacts that '^nothing in this Act contained shall render apportion- 
able 8ny annual sums payable in policies of assurance of any de\ 
scripiion." 

nefusal to receive premiums. iZerri^dy.— Refusal to receive pre- 
miums after the risk has been accepted is ground for action for 
damages (ifc), and it would seem that an action will lici for specific 
performance of a contract to insure or grant a policy (I) or for a 
decLnration that there is a valid and subsisting insurance. 

* Where policy vJUra vires premium must he returned. — Where [* 98] 



ig) KeUy v. Solari, 9 M. A W. 64. 

(A) Giffard v. Queen Insurance Co , 1 Han. (New Brans.) 482, 489, per Ritchie, 
C- J., now C. J. of Supreme Court of Canada. 

(t) 33 k 34 Vict. c. 35, s. 6. . • 

{k) M*Kie v. Phoenix, 28 Missouri 883. Day v. Connecticut Co., 45 Conn. 
480. 

(/) Linford v. Provincial Horse and Cattle, <fcc., Co , 34 Beav. 29t, 10 Jnr. N. 
8. 1066, 11 L. T. N. S. 8:0, 5 N. R. 29. PenUy v. Beacon, &c-. Co., 7 Grant (U. 
C) 180. Day v. Connecticut Co., 45 Conn. 480. 
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a contract of insurance is uUra vires, the would-be insurer can only 
exonerate himself from liability under such a contract by repaying 
the premiums which he has earned by the contract (m). 

Such a case arises where £e policy is made with a corporation 
whose powers are limited by statute, charter, articles of association, 
or otherwise, and such powers are exceeded. 

(m) Re Phcenix Co., Burgen and Stock' 9 Case, 2J.k H. 441, 81 L. J. Cb. 
749, 10 W. 3,. 816. 



100 



THE RISK. * 100 



*CH AFTER IV. [*99] 

THE RISK. 

Fbxhg the premium, — ^The moet important i>art of insurance is 
determination of the i^sk. The insurer can only adjust his pre- 
mium profitably if he knows accurately the nature of the risk 
which he is asked to take upon himself; and the assured, if he 
withholds from the insurer any necessary data for estimating the 
nature of tbe risk, which he ought to have supplied to the insurer, 
will, when a loss occurs, find that he has been insured only in name, 
and that by his own inadvertency he loses not only his property 
but probably idso his premiums (a). For the rule that the utmost 
good £uth must be observed, which is peculiar to this contract, re- 
quires that the insurer should be as well informed as the assured 
of all the circumstances constituting or increasing the risk which 
is offered to the insurer (6), and if he is not so informed in fact, 
from whatever cause, he is not liable to give any indemnity. 

Time policies. — Most policies of insurance other than marine, and 
many marine policies, are time policies, taken out for a fixed and 
oertain period of time. Under such policies the assurance expires 
at the latest moment of the last day therein named (c), unless a 
special time is named in the policy. And even if the days of grace 
are passed, many insurers will, if no loss has happened and 
no mcrease of risk has occurred, allow the policy *to be re- [*100] 
habilitated on payment of the arrears with or without a fine 
for delay. 

Sometimes attempts are made to construe time policies as voyage 
policies (cQ, but the Courts have not encouraged them. 

Voyage policies on land. — ^Voyage policies against land risks are 
sometimes taken out, but are not so common as time policies. They 
cover the things insured between certain ^geographical limits. 
Practically they impose upon the insurer the liability of the com- 
mon earner between the two ends of the journey. The risk begins 
in such policies when the goods start or get into the carrier's hands 
U), and continues from thence until arrival in the hands of the 



(a) Sibbald v. Hill, 2 Dow (H. L ) 268. 

(6) Fide per Shce, J., in Bates y, HewiU, L. B. 2 Q. B. 595, 610, 36 L. J. Q. 
B. 282, 15 W. B. 1172. See art 2486, Civil Code of Lr. Can., which accords with 
Bngliah Law. 

(c) Isaacs y. Royal, L. B. 5 Ex. 296, 89 L. J. Ex. 189, 22 L. T. N. S. 681, 18 
W.R.982. 

W Crowlt^ V. Cohm, 8 B. A Ad. 478, 1 L. J. N S. K. B. 158. Joyce v. Ken^ 
Hard, L. B. 7 Q. B. 78, 41 L. J. Q. B. 17, 26 L. T. N S. 932, 20 W. B. 233. 

(«) Botkm V. Conibe^ 2 M & S. 17v. . 
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ooDsignee or other specified determinatioa of the transit, but it will 
not continue daring a deviation (/). In some cases the carrier 
makes himself the insurer. Thus railway companies will grant in- 
surances on goods carried by them for the safe carriage of which 
they are not liable under tne Carriers Acts. No questions as to 
days of grace or the like can arise on voyage policies, since under 
the contract the liability lasts for the whole journey. The real ques- 
tion is, what constitute arrival? A common case of voyage poli- 
cies on land risks is that of railway insurance tickets for a particu- 
lar journey. Undoubtedly these would not cover an intentional 
deviation from the route for which they were issued^ but would 
cover risk of an accident caused by the points going wrong, and 
diverting the ixain from the direct route to a branch Ima 

Before delivery qf ^policy. — ^The commencement of the risk in the 
absence of special stipulation is not conditional on the d^ 
[* 101] livety to *the assured of the policy, provided that the first 
premium is paid, and that the oontract is in all other re- 
i^>ectB complete, and ia such a case even death before complete de- 
livery of the policy is no bar to recovery unless so stipulated {g). 
And where a fire occurred after the deposit was paid to an agent, 
but before the policy^ was issued, the company was held liable (^). 

Risk entire. — -The risk taken is entire. If it has once attached no 
apportionment of premium can take place, even if the policy sub- 
sequently becomes forfeit (i). Questions occasionally arise as to 
whether the risk is taken frqm year to year or from quarter to quar- 
ter (k) ; and in a case where, the annual premium oeing payable 
by quajrteriv installments, with a proviso that, if the assured should 
die before the whole of the quarterly payments become payable, the 
company should retain from the sum assured sufficient to pay the 
whole pf the premiums fof that year, ihe party died within the first 
twelve months after the third quarterly installment was due but 
before it was paid, it was held that the assured could not recover, 
as the installment had not been punctually paid (/)* 

Policy — covers several losses up to amount insured, — A policy for a 
year covers all losses within the year up to the amount named. If 
half-a-dossen small fires happen, the insurer must pay the damage 
on each. And it would seem that if a fire to the full amount hap- 

if) Ptarsony* Commercial Union^ 1 App. Cas* 498, 46 L. J. C, P. 761, 35 
L T. N. 8. 446, 24 W^ R. 051. But see Charleston Railroad Co. v. Fitchburg 
Mutual Fir€y 1^ Maas. 64, where, carnages in use. on a railway were held to be 
insured on a branch not owned by the assured. 

ig) Cooper v. Pacific Mutualj 8 Am. Rep- 706. Newman v. Belsien. 76 L, T. 
228, affd. in C. A- Feb. 14, 1884. Canning v. Farquhar, 16 Q. B. D. 727, 55 L. 
J. Q. B. 225, 84 W. B. 428. 

(h) Mackie v. European Asmraiwe Co., 21 L. T. N. S. 102, 17 Wv R. 087. 

(t) Tjfriey. Fletcher, 2 Cowp 668, 38 4^ 34 Vict. c. 85. 

(^•) Wantv. Blunt, 12 East 183. 

(I) Phcenix Life Asmrance Co. v. Sheridan, 8 H. L. C. 745, 81 L. J^ Q. B.,91, 
8 L T. N. 8. 564, 7 Jur. N. S. 174. 
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ipened for which the assured was indi^nnified frotti other sourcess 
bis policy would still be alive for the. rest of his year and in case oi 
another fire (m). 

^Thisview mu8t,itissabmitted,beoorrectf forit wouldseem [^ 102] 
ahsard to contend that if a pair of curtains had been burnt and 
paid for, the whole liability of the insurer was thereby extinguished for 
the year (n). The only mode of extinguishing liability during the 
year is aetuallr paying damage to the full amount insured. On 
the other hand, as soen as the maxium sum insured is paid in tes- 
spect of a loss, the inauierV liability is exhausted, although the year 
has not expired. 

Terminojtum a^Jire riek. — In fire policies, the insurers frequently 
reserve the right to terminate the insurance either at the iend of a 
year or period for which a premium i» paid, or at any time on re- 
paying the unearned proportion of premium. If th^ elect to 
terminate before, but do not repay the premium till after a fire,' it 
would seem their election is stiu valid (o), as the notice may operate 
from its delivery, and need not name a future day for termination 
(p). Notice to the assured^s agent for procuring the insurance wiU, 
usuallv be insufficient Under ordinary circumstances the notice 
should be given to the assured himself (o). 

Duration of risk. — ^The duration of a me risk is purely a.matter of 
contract^ and it depends on the terms of the policy under which 
each insurance is made whether the insurer can, or cannot,, termit- 
nate the insurance and refuse further premiums. ^ 

Word *^jrom," — ^The dates between which the policy is expressed 
to endure may*be exclusive or inclusive, according to the form of 
expression used, and the context and subject matter. In old poli- 
cies the words *^for one year from the date" are found, and 
that raised a doubt ^liether the first* day was exclusive |F* 1031| 
or inclusive (r). At present all well-drawn policies name 
the days when ineurance will begin and end, and whether such 
da^s are exclusive or inclusive, and even the hour of the day at 
wmch the insurer's liability ceases. If the hour were not 8pecifi< d, 
the insurance would continue to the last minute of the day, for 
ambiguous and doubtful phrases would be construed agdnst the 
company. '' Verba fortius accipiuntur contra proferentem." 

JVord ^^wnJtiiy — The word "until" in a poUcy of insurance in- 

(fit) Smith V. Colonial MutuaLQ Victoria L. R. 200. See Cracky y.. Cohem, 
ZB.& Ad. 478, I L. J. N. S. K. B. 158. 

(n) See Crawley v. Cohen, 3 B. k Ad. 478, 1 L. J. K. B. 158 (1882), dboiding 
against a contention that the policy was exhausted: when goods to: the* amount 
named therein had been carried in the plaiutiflTs canal barges. 

(o) Cain\. Laneagkire, 27 U. C. (Q. B.) 217. 

ip) Ibid. J 453. 

(g) Grace v. A^m^ioan Inmrance Co,, 109 U. S. (2 Davis) 278. 

(r) Pugh V Duke cf Leeds, 2 Cowp. 714, Lord HoIt*s view in Howard^ s Caae^ 
2&Jk. 625, 1 Lord Baym. 480, not followed. Isaac v. Ii>yoil Eaxfumge,, L. B. 5 
Er- 290, 30 L, J. Ex. 189, 22 L. T, N. S. 681, 18 W. B. 982. 
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eludes and extends the insurance over the last day of the period 
for which it is effected. Thus certain goods were insured a^inst 
fire by a policy in which the insurance was expressed to be " from 
the 14th Feb. 1868 until the 14th Aug. 1868, and for so long after 
as the assured should pay the sum of 225 dollars at the time above 
mentioned." The goods were burnt in the night of 14th August 
1868, the insurance not having been renewed, and it was held that 
the insurance continued during the 14th August, and tihe loss was 
therefore covered by it («). 

Life policies. Duration of risk. — If a man receives a mortal wound 
or contracts a mortal disease within the period for which the insur- 
ance is expressed to continue, death must ensue within such period 
to enable the policy-money to be recovered. 

Death must occur during insurance. — If it occurs ever so short time 
afterwards, the liability of the insurer is extinct (t). Life policies 
being in most cases for whole life, the question arising is usually 
not whether the death is within the time, but whether it is within 
the terms of the policy. But the other case occasionally 
[* 104] arises. Men hav^e Sometimes been too ill to think about 
business when the time for paying their premiums come 
(u), and if they die of the illness without the premium having been 
first paid, their representatives are at the mercy of the insurers. 
The Court will construe the policy accdrding to its express term?, 
and will not hold it sufficient that the conditions therein contained 
had been complied with as 'nearly as may be. Cy prhs doctrine in- 
applicable. — In Want v. Blurd (x) the stipulation was that the as- 
sured should pay the premiums on a certain day with fifteen days' 
grace. He died within the days of grace, and his executors paid 
the premiums within them. But the Court of Queen's Bench in- 
terpreted the policy as meaning that the assured must be alive to 
pay the premium, and that the policy had expired in the ordinary 
course on the day when the new premium fell due M, 

Elements of the risk. — ^All facts and circumstances diminishing or 
increasing the likelihood that the event injured against will happen 
sooner or later, are elements (z) constituting the risk to be under- 
taken by the insurer. 

Perils ah intra. — In insurance against fire an exact (a) description 



(«) Isaacs V. Royal Itistirance Co.^ L. R. 5 Ex. 296, 39 L. J. N. S. Ex. 189, 22 
L. T. N. S. 681, 18 W. R. 982. 

(/) Lockyer v. Ottleyy 1 T. R. 254. In ficcident policies it is otherwise hy ex- 
press stipulation. 

(m) Want V. Blunt, 12 East 188 (1810). 

{x\ 12 East 187. 

(y) In America a case occurred where a man on his way to pay his premium 
was paralysed and died. Howell v. Knickerbocker , 4 Am. Rep. 676, 44 N. Y. 276. 
The Court, not unanimously, upheld I he policy. 

(z) See Boyd v. Dubois, 3 CJamp. 133. Taylor v. Dunbar, L. R. 4 C. P. 206, 
88 L. J. C. P. 178, 17 W. R 382. 

(a) FreecUander v. London Assurance, 1 M. & Rob. 171. Dobson v. iSotheby, 
M. k M. 90. 
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of property to be insured is most material in determining the risk (6). 
A wcxKlen hoase in a town is fieir more likely to be burned down 
than a brick or stone building. A house in a street which has a 
party-wall running right up to the roof is not in the same danger 
iiom fires in adjacent builoings as one not so divided off. 
A^detached house is only subject to risks of fire from within. [* 105] 
And some articles, such as gunpowder and petroleum, are 
only insurable at very high rates if insurable at all, while iron and 
Btone in an ironmaster's or stonemason's ^ard will rarely need in* 
Burance at all. Insurers will pot usually msure against the inher* 
ent vices of anything, such as liabilit]^ to spontaneous explosion or 
combustion (c); so if a horse is to be insured his vices are elements 
in the risk, as would be the state of a haystack. 

Elements of risk. — ^When a house is insured, not only its character 
and construction are elements in the risk, but also its locality ; for 
an insurance against fire necessarily has regard to the locality of 
the subject-matter of the policy, the risk being probably dififerent 
according to the place where the subject of insurance nappens to 
be (cT). This has oeen held of a fire policy for three months on a 
ship m wet dock with liberty to go into dr;^ dock, and the assured 
&iled to recover because the vessel got outside the permitted limits, 
and was there burnt (e). 

Any special fiEtct as to neighbouring buildings which would in- 
crease the risk must*also be disclosed ; e. g,, that a fire has just hap- 
pened next door (/). 

If the thing insured is personal property, the removal of it 
Qsaally ends the insurance (e). 

Locality had regard to, — ^There are many cases of land insurance 
on movable things, such as railway stock, carriages, agricultural 
implements, and goods in-transit. In such cases the position 
of the thing is not so essential to *the risk as in insurance [* 106] 
on houses and furniture. But even they are insured within 
certain limits, and if burnt or lost outside these limits, there would 
be small chance of recovery (g). Thus if a Cheshire Salt Com- 
pany's waggon insured between Nantwich and London had, by 
mistake oithe London and North- Western Railway, been carried 

(b) Newcastle Fire Co. v. M^Morran, 3 Dow. (H. L.) 255. Quin v. National 
Intiaranee Co , Jones & Carey 816 (Ir). Stokes v. Cox, 1 H. & N. 320, 26 L. J. 
Ex. lis, 28 L. T. 161, 3 Jur. N. S. 46, 5 W. R. 89. Sillem v. ThomtoTiy 3 E. & 
B. 868, 2 W. R. 624, 23 L. J. Q B. 862, 23 L. T. 187, 18 Jur. 748. • 

(e) Dudgeon v. Pembroke, 2 App. Cas. 296, 46 L. J. Q. B. 409, 86 L. T. N. S. 
883, 2-5 W. R. 499 

(rf) Pearson v. Commercial Union, 1 App. Cas. at 505, 45 L. J. C. P. 761, 85 
L. T. N. S. 446, 24 W. R. 9>1. RoUandy. North British and MercanHle, 14 
Lr. Can. Jur. 69. JlPClure v. Lancashire, 6 Ir. Jur N S 63, 72. 

(e) Gorman v. Hand-in-hand, Ir. L. R. 11 C L 2'M ; and as to the American 
vievg on the subject see English v. Franklin Co , 54 Am. Rep. 377, and Nozas 
T. Norlk-Westem Co, 54 Am. Rep. 631. 

(/) Bufe V. Turner, 6 Taunt 838. 

(g) Pearsdn v. Commercial Union, ubi supra. Grant v. Etna, 8 Jur. N. S. 
705, 15 Moore P. C. 516, 10 W. R. 772, 6 L. T. N. S. 785. 
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ofif on to the North Wales line by the goods train which occasioBed 
the Abergele accident, it would probably be open to the insiirexs 
of that waggon to contend that Buch deviation relieved them, and 
that the London and North-Western Railway, only, if any one, 
would be liable. 

Life policy local. — And in the case of a life policy expressed to in- 
sure against risk in a certain latitude, if the assured go to a more 
insalubrious latitude and there die, nis representatives cannot re- 
cover on the policy (A). 

Locality. What wUkinriak.-^Tohwco was insured 9S in Nos. 189, 
191, of a street It never was in either, but in 187. The Court de- 
clined to rectify the policy on the ground of mutual mistake, and 
would not alter it on the ground that the agents would have, with 
equal readiness, taken the risk in 187. The ground of decision was 
thiat locality is important, and that if it is specified the risk cannot 
be extended even to an adjoining building (t). 

Only those goods are within the risk which are in the place sped- 
fled. The pouey does not cover them if removed, except by assent 

of the insurers attested by indorsement on the policy (k), 
[* 107] ^Inmraifhce heal, — In RoUarul v. North British and Mercai^ 
tile (0X& Canadian case), Mackay, J., said, ^^The place in 
which things are is always a motif determinant of the contract. It 
is of the essence thereof that the thines and their position should 
be known by both parties. When ^oods are iflsured in a building, 
all information should be communicated to the insurer to enabfo 
him to appreciate the risk; e. g., of what materials the building is, 
its situation, distance from other buildings, whether connected with 
others, and so forth. Pull information necessary, — There must be 
perfect understanding as to the thing insured, otherwise there is no 
convention." 

And in mercantile fire policies, no risk is taken of goods loading 
or unloading unless speciallv bargained for. 

A fire risk does not include the risk of household furniture dur- 
ing removal, and it is consequently necessary either to insure (if 
desired) during removal, if it be to a great distance, or to make the 
carrier take the risk of fire. 

Oooda covered ascertainable at date of fire. — Whether a policy covets 
goods in a place at the time of a fire, or only those which were 
there at the time when the policy was made and continue to. be 



(k) See Reed v Lancaster Fire Co., 90 N. Y, 802. Fcncler v. Scottish Equi- 
table, 28 L. J. Ch. 225, 4 Jur. N. S. 1169, 7 W. R. 5, 32 L. T. 119. • 

(t) Severance v. Continental Insurance Co,, 5 Biseell (U. S. Cir. Ct) 156. See 
Pearson v. Commercial Union, 1 App. Cas. 4*28, supra, Horden v. Commerdai 
Union^ 5 N. S. W. Law 809, affd. in P. C. 1887. Rolland v. North British amd 
Mercantile, 14 Lr. Can. Jur. 69. Sampson v. Security Lisurance Co,, 188 Mass. 
49. 

\k) Theobald v. Bailwai/ Passengers' Co., 10 Ex. 45, 18 Jur. 588, 9B L. J. Ex- 
249, 23 L. T. 222, 2 W. R 528. M'Clure v. Lancashire Fire, Jr. Jur. N. S. 
68. RoUand v. i^orth British and Mercantile, 14 Lr. Can. Jur. 09; 

(Z) 14 Lr. Can. Jur. 69. 
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there at the time of the fire, depends on the wording of .tbotf>olic^ 
or whether the goods are generally described or specifically indi- 
cated (m). 

Following this rule, the Irish Exchequer decided that new hay 

ut on a rick which had been specifically insured, in substitution 

r hay which was thereon at time of insurance* was not within the 
policy (n). 

If goods not specified^ fire poUcy covers all to amount named. — Where 
DO specific description is given it would seem that a fire 
policy will CQver Roods in the place named *to the amount, [* 108] 
regardless of the bringing in or taking out of particular (o) 
articles, and taking account only of tiie quantity on tho premises 
at time of the fire and the interest of the assured therein. But an 
ordinary fire policy is not like a merchant's floating policy in the 
mode in which the damage is calculated (p). The method indi- 
cated in Crowley v. Cohen (q) only applies to policies where the risk 
is in several vehicles of transport. Nor will an ordinary household 
fire jpolicy include the property of visitors or servants. 
^ The risk varies as the mode of user, and insurers classify fire 
risks in buildings very much« according to the use to which they 
are put 

user of subject of insurance. — It is sufficient tb state tlie use. The 
assured neea not communicate facts relating to the general course 
of the particular trade for which the premises insured, or contain- 
ing the things insured, are used, as all these things are supposed 
to be within the knowledge of the insurer (r). 

Insurance on vacant buiOings. — That a house is empty also .m- 
creases the risk. But this would be rather because the house while 
vacant would be unguarded, than because such oocupany comes 
under the head of user. 

In America leaving a house vacant is not deemed a sufficient 
ground for avoiding a policy, except where special stipulations are 
made to that effect (s) ; and even where the policy contains stipu- 
lations as to occupation, mere temporary absence is not deemed 
&tal to the claim of the assured (t). Where a statement of 
intention to use the thing insured in a particular manner *did [* 109] 

(m) Htdhead v. Young, 6 £. & Bl 812, 2 Jur. N. S. 970, 25 L. J. Q. B. 2K), 

27 L. T. 100, 4 W. R. 530 Harrinon v. EUis, 7 E. & Bl. 465, 3 Jur. N. S. 90S, 

28 L. J. Q. B. 289, 29 Ji T 76, 6 W. R. 494. 

(») Gorman v- Hand-in-Hand, I. R. 11 C. L. 224 (1877). BHlUh American 
Iniuranre v. Joseph, 9 Lr. Can- Rep. 448. 

(o) Butler V. Standard IHrt, 4 U. C (Ajpp.) 391. British American Insur- 
ance Co. V. Joseph, 9 Lr. Can. Rep. 448. Crozier v. Phoenix Co., 2 Han. (New 
Brons ) 200. 

(p) Thompson v. Montreal (la'SO), 6 U. C, (Q. B.) 819, i>eT Bobiuaon, C. J. 
Piidiey. Quebec Co., Stuart (Lr. Can ) 174 (1824). 

(g) 3 B. A Ad. 478, 1 L. J. 0. 8. K. B. 158. 

(r) Per Shee, J , in Bates v. Hemtt, L. R. 2 Q. B. 595, at 610, 28 L. J.' Q B. 
282,15W. R. 1172. 

(«) CattUn V. Springfield Ins. Co., 1 Sumner (U. S.) 434, per Story, J. 

to Shackleton v. Sun IHre Office, 54 Am. Rep. 879. 
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not amount to a warranty that it should only bo so used, the 
assured could recover although there had not been such user 
(u). 

* Steam-engine, user of, — The presence of a steam-engine on premises 
must be stated, but when it is known to be there, it need not be 
confined to one specific use unless so stipulated; and a mere in- 
crease of danger in a new method of using a machine will not 
vitiate the insurance unless there be a condition to that effect (v). 
In Baxendale v. Harding a steam-engine was specified in a policy, 
but subsequently it was attached to a horizontal shaft which was 
carried through a floor and connected with other machines erected 
after the insurance was effected. The insurers were unaware of the 
erection of these machines, but on the premises being burnt the as • 
sured recovered from the company («?). 

AUerationa. — Where alterations or new erections are made and as- 
sented to with or without extra premium, damage by fire origina- 
ting in the new buildings will be within the policy (x). And under 
an ordinary policy the insurers will be liaole for a house altered 
during its currency if such alterations do not increase the risk. 
But> tnere may be no liability for a fire occurring during the pro- 
gress of the work, as what is called ^' builder's risk " is materially 
greater than that of an ordinary dwelling-house. 

Exceptional use of premises for purposes other than specified inpoUcy^ 
even though risk increasedj does not prevent assured recovering. — In the 
absence of fraud a policy is not avoided by the circumstances that 
subsequently to the effecting of the policy a more hazardous trade 
has without notice to the company been carried on upon the prem- 
ises. Thus, where premises were insured against fire by the 
[*110] *description of a ^anary and "a kiln for drying com in 
use" communicating therewith, the policy was to be for- 
feited unless the buildings were accurately described and tiie 
trades carried on therein specified ; and if any alteration were made 
in the building or the risk of fire increased, the alteration or in- 
creased risk was to be notified and allowed by indorsement on the 
policy, otherwise the insurance to be void. The assured carried on 
no trade in the kiln except drying corn, but on one occasion, with- 
out giving any notice to the insurers, he allowed the owner of some 
bark which had been wetted to dry it gratuitously in the kiln, and 
this occasioned a fire by which the premises were destroyed. Dry- 
ing bark was a distinct trade from arying corn, and more hazard- 
ous, and insurers charged a higher premium for bark-kilns than 



(tt) Grant v. Etna Insurance Co., 15 Moore P. C. 616, 8 .Tur. N. S. 705, 10 
W. R. 772, L. T. N. S. 785. 

(r) WhiUhead v. Price, 2 Cr. M. k R. 447, 1 Gale 161. MomoU v. Miiford, 1 
N. & P. 732, 6 Ad. & E. 670. Baxendale v. Harding, 4 H. & N. 445, 28 I* J. 
Ex. 286, 7 W. R. 494. 

(w) Baxendale v. Harding, supra. 

(x) Mackenzie v. Van Sickles, 17 U. C (Q. B.) 226. 
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oom-kilnB ; but it was held that the assured was not precluded from 
recovering (y).* 

In the case of Pirn v. Reid^ Pirn carried on the business of a 
|>apennakerf and effected an insurance on the premises in which 
the business was carried on. Subsequently a large quantity of cot- 
ton waste was cleaned and dved there. At the time of the fire some 
of this cotton waste was in the mill, and it appeared that insurance 
offices generally declined to insure premises wh^e it was kept or 
used, yet the company was held liable (z). The rcUio decidendi in 
these cases ai)pears to be that nothing short of an express and apt 
stipulation will be deemed sufficient to interfere with the assurea's 
ordinary liberty to use his property as he wishes. 

Character of building. Coffee-house not inn, — It was held in a case 
at the beginning of the century that a coffee-house did not come 
under the head of inns, which are within the class of doubly 
hazardous buildings, and that insurance thereof at the ordinary 
rate would not be void. But the question was raised 
*by a landlord seeking to eject for breach of covenant to in- [* 111] 
sure, and not by insurers (a). 

Character of assured. — The character of the person assured is also 
material to the risk (b). This is the principal reason for the con- 
ditions restricting assignment usually inserted in fire policies. 
There is this difference between the assignment of land and sea 
policies, that in the former case the subjec^matter is generally with- 
m the control of the assignee, while in the latter both ship and 
goods are on the high seas and cannot be prejudicially affected by 
me assignment to a person who, though he owns them, cannot af- 
fect their condition till they reach port and the risk ends. The 
happening of many previous fires on the assured 's premises goes to 
character and must be disclosed. 

Tiile to the propertif. — The title to the property of the assured is to 
some extent material to the risk : for an insurance without interest 
or title is an inducement to arson, offering prospects of profit. This, 
however, is met by the statute 14 Geo. III. c. 48, precluding the in- 
sured from recovering beyond his interest. In America, in the ab- 
sence of the statute, the Courts have met the difficulty by invoking 
the principles and policy of the Common Law (c). 

Insurers usually demand to be informed whether the interest in 
the house or property insured amounts to total or partial, absolute 
or limited, ownership. But in this country, as regards houses, pre- 

(y) ShawY. Robberda, 6 A. & £. 75, 6 L. J. N. 8. K. B. 106, 1 Nev. & Per. 
279 

(«) 6 M. A G. 1, 12 L. J. C. P. 299. 

(a) Doed. Pitt v Laming, 4 Camp, at 76, per Lord EUenborough (1814). 

[h) Lynch v. Ddbsdi, 4 Bro. P. C. 481, cited 2 Ad. k E. 677. 

(c) Wamock v. Davis, 104 U. S. (14 Otto) 779. 

' Court will not presume that the alteration of a flouring mill from a burr pro- 
cos to the roller proceas increases the risk. Plantero Mtual Itu. Co, v. Jiouh 
Imd, 66 Md. 286 
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cautions are the less necessary^ owii^ to the power of reinstatement 
given by s, 83 of the old Party-walls Act, 1774 (d). 

This section reduces the risk, as the insurance-money may, un- 
der the provisions of this Act, be intercepted, and a mold fide insur- 
ance may thus become unavailing. 
[^ 112] *The valuationof the things insured is also material to the 
risk, as, i fit is excessive, i tafifords the assured a prospect of gain 
by the perils. Butitislesdmaterialinfirethaninmarinepolicies,as 
the policy is open and not valued, and valuation is not very important 
until after a loss (d). 

What the fire risk taken covers. — What may or may not be included 
in a fire risk very much depends upon the terms of the policy and 
conditions. But the Courts have laid down certain rules as to the 
construction of such policies as have come before them, by the light 
of which subsequent policies have been drafted, and which will 
control all such instruments in the absence of contradictory or vary- 
ing stipulations. . 

What vxn-d '^fire-^ includes. — ^The word fire, in contracts of fire in- 
surance, is taken in its ordinary signification. It is not confined to 
any technical and restricted meaning, which might be applied to it 
on a scientific analysis of its nature and properties, nor should it 
receive that general and extended signification which, by a kind of 
figure of speech, is sometimes applied to the term, but it should be 
construed in its ordinary, popmar sense. Unless there be actu^ 
ignition, and the loss be the effect of such ignition, the insurers are 
not liable; e. g,, where sugar was spoilt by greatheat through a reg- 
ister being closed, but there was no actual isnition, the company 
was held not liable (e). There must be actual ignition, and the loss 
must be the effect of such ignition. Not that the identical property 
to which the damage occurred should l)e ignited or consumed, but 
there must be a fire or burning, which is the proximate cause of the 
loss. It is immateriid how intense the heat may be; unless it be 
the effect of ignition, is not within the terms of the policy. 
[* 113] The heat of the sun often contracts *timber, from which 
losses occur, but they would not be considered losses by 
fire unless there be ignition, and the destruction arose from actual 
fire (/). 

The insurei^ agree to make good unto the assured all such loss or 
damage to the property as shiul happen by fire. Thus far thex^ is 
no limit to their undertaking. 

Origin of fire does not matter, — If the loss happen by fire, unless 
there was fraud on the pprt of the assured, it matters not bow the 
flame was kindled, whether it be the result of accident or design, 

(d) 14 Geo. III. c 78, and vide infra^ cap. on Reinstatement. 

(d) lonides v. Pender, L. R. 9 Q. B. 631, 43 L. J. Q B 227, 80 L. T. N. S. 547, 
22 W. R. 884. Britton v. Royal, 4 F. & F. 905, per Willes, J., 15 L. T. N. S. 
72. 

\e) Awftin v. Drewe, 6 Ta«iit 48A, 4 Camp. 860, Holt N. P. 126, Marsh 180, 
oonsidered in Scripture v. Lowell, 74 Mass. (10 Cush ) 856. 

(/) Babcock v. Montgomery Co,, 6 Barb. (N. Y.) 687. 
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wheiher the torch be applied by the honest magistrate or the wicked 
incendiary, whether the purpose^ was to save the city as in New 
York, or the country as at Moscow, whether the fire be applied to 
gunpowder in the basement or by a burning shingle on the roof 
{Httlier v. Alleghany^ 3 Penn. 472, per Grier, J.) ; and in Anc^ell on 
Insurance it is said : *^ Fire produced by the friction of a wheel in 
itB axle, which consumes the wheel, is a loss of the wheel by fire. 
The burning of a barrel or other vessel containing quicklime which 
is aoddentaily submitted to the action of water, is a loss by fire as 
to the vessel, but the spoiling of the lime is not such a loss. So the 
spoiling or consuming of any two chemical fluids bv process of 
combustion is not a loss by fire as to either of the substances, but 
as to nny third body it is such loss. Similarly, heat or fire pro- 
duced bv vegetable fermentation, as when a hayrick takes fire by 
its own heat, is not a loss by fire as to the v^etable collection, but 
as to surrounding bodies it is '' (Angell 155). 

Explosion. — Insurance against fire does not include damage by 
mere heat and smoke from the ordinary fireplaces if there has not 
been natural ignition (a) ; nor will it include damasre by ex- 
plosion, unless specially stipulated, *or there has been act- [* 114] 
Dally a fire within the building. On this ground the Courts 
refused to grant damages for injury to property by the explosion of 
the Erith Powder Mills in 1864 (A), holding that damage by atmos- 
Dberic concussion by explosion caused by fire was too remote, 
pram well, B., explained fire as meaning either ignition of the article 
itself or a part of the premises where it is. 

Under tnis rule, damage by explosion within the house is not 
within the risk, even when it occurs in the course of a fire in the 
house, nor is the damage by such explosion part of the damage 
caused by the fire (t). But it is usual to insure specifically against 
explosion of gas in domestic use, and by the word **gas" coal-^as 
for lighting purposes is meant, though, scientifically speaking, m- 
Dumerable other instances are of a gaseous nature (k). 

ExpUmon — In America, where an insured building was blown 
down and the wind was allied to have blown fire into contact with 
escaping gases, the insurer was held not liable, as the policy con- 
tained a condition against explosion unless fire ensued (Z). 

Gunpowder — In America gunpowder is held a fire risk (m), but 



io) Xu9tiny. 2>rw,.6 Taunt. C. P. 486 (1816), 4 Camp. 860, Holt N. P. 126, 
2 Marsh C. P. 130 ; and see Scripiurt v. LovM, 74 Mass. 866. 

(A) Enerttt v. Jjondon Assurance, 19 C B. N. S 126, 11 Jur N. S. 646, 84 L. 
J. C. P. 299, 13 W. R. 862, N. R. 284. In Taunton v. The Royal, 2 H &. M. 
186, 83 L J. Ch. 406, 10 L. T N- S. 166, 12 W. R. 649, it was held that a com- 
pany could as a matter of business pay for loss by explosion not covered by policy 
if it aeemedin interest of company. 

{») SiarHy v. WuUm, L. R. 8 Ex. 71, 87 L. J. Ex. 78, 17 L. T. N. S. 518, 16 
W. B:|I69. 

{k) Stanley v. Wegtem Intntrance Co., ubi mip, 

il) TranmOaniic lire v V&rsey, 40 Am. Rep. 403. 

(m) WQier9 v. MerchanU, 11 Peters (U. S.) 218. 
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in this country risk of explosion by gunpowder is expressly ex- 
cluded in ordinary policies on house or furniture, and most if not 
all policies of insurance contain a condition that the policy is to be 
void if at any time there is more than a certain amount therein 
stated of gunpowder kept on the premises, unless special provision 

be made therein for the storing of a larger quantity. 
[* 115] *Such a condition is not unreasonable, and breach there- 
of avoids the policy, and the condition is not discharged 
by specification in the policy of the stock-in-trade as including 
hazardous goods (n). 

Though gunpowder was described in one condition indorsed on 
the policy as of the class hazardous, this condition could not be 
held to control the express limitation in another condition of the 
amount of gunpowder which the insurer would allow under the 
policy; and where a form of policy intended for houses and goods 
was granted to a vessel plying on the Canadian lakes and rivers, 
without striking out the conditions inapplicable to the vessel, but 
adding that the provisoes, <&c., should take effect so far as applicable, 
the Privy Council held that the gunpowder condition applied and 
had been broken (o). 

Loss. Proximate cause. — It must be shown, if required, that the 
loss was proximately and immediately (not remotely) caused by 
one of the perils insured against (|)). Usually this is a question of 
inference from the facts proved at the trial, or interpretation of 
terms used in the policy (q). 

Excessive application oj heat in manufacturing. — Where the insur- 
ance is against fire, damage by excessive heat applied to manu&ctur- 
ing purposes, but without ieni tion, is^ not within the policy (r). Nor 
is damage b^ hot water a fire loss within a marine policy (s). 

Lightning, — Even the danger of lightning is excluded 
[* 116] from the fire ^risk, unless it actually ignites the insured 
property or part thereof. Electricity is not fire in the popu- 
lar sense, nor is damage caused by it necessarily damage by ignition. 
Policies usually give the assured notice that the insurers will not 
* ti^e the risk of damage by lightning unless it fires the subject-mat- 
ter (0 ; and this not to contract themselves out of a Common Law 

(n) JPEwan v. (hiihridge, 13 Moore P. C. 304, 8 W. R. 265. 

(o) Beacon v. Gibb, 1 Moore P. C. N. S. 78, 9 Jur. N. S. 185, 77 L. T. N. S. 
674, 11 W. R. 194. 

(p) Marnden v. City and County Awurance^ L. R. 1 C. P. 232, 85 L. J. 0. P. 
80, 14 W. R. 106 Ef)erett y. London Assurance, 19 C. B. N. S. 126, 84 L. J. C. 
P. 290, 13 W. R 862,11 Jur. N. S. 546, N. R. 284. 

(q) New York Express Co. v. Traders^ Insurance Co., 132 Mass. 387. Inxttr- 
once Co. v. Transportation Co, 12 Wallace (U. 8.) 194. 

ir) Atkinson v. Newcastle Co., L. R. 6 Ex. 404, 2 Ex. D. 441. 

(s) Siordet y. Hall, 4 B\\r\f^ 607 See White y. BepuMic Co., 57 Maine 01. 
Lewis y. Sprinafield Co., 76 Mass. (10 Gray) 189. Ci^ Insurance Co. v. Corlies, 
21 Wend. (N. Y.) 867. Casey. Hartford Co., 13 Illinois C76. WitkereUr. 
Maine Insurance Co., 49 Maine 200. 

(0 Everett y London Assurance, 19 C. B. N. S. 126, 84 L. J C. P. d99, 18 
W. B. 862, 11 Jur. N. S. 646. 
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liability (u) but simply to protect themselves against unfounded 
claim& In this, as in many cases, the«policies merely bring to the 
notice of the assured the ordinary rules of insurance law. The 
practice, however, of insurance companies seems to be changing, 
and many companies now announce that they will take l^htning 
risks, which, however, are found in practice to be infinitesimal* 

IkgligeMe, — A fire risk covers on the n^ligence of Uie assured, 
his servants, and strangers (x). An insurance on goods carried by 
land will usually cover n^ligence of the carrier, his servants and 
agents; and risk of miscarriage generally (y). No wilful act of the 
insured is covered (2)., But arson by a wife will not disentiUe the 
husband from recovering if no crime be shown to have been com- 
mitted by him (a). 

Gross n^lect has in America been held gu4m ex mal^fido^ ahd in- 
consistent with good faith (b\ 

*Ri8k from incendiary should be diedoeed. — Since fir^ poli- [*117] 
cies usually (c), but not always ((2), cover risk of incendia- 
rism, the existence of any circumstances making an applicant liable 
to have his property burnt lEnay be material to be known hy the 
insurer. 

If a man has from his unpopularity, or from any other cause, 
good reason to fear that fire will be set to his premises, and he in- 
sures without mentioning the fact, his policy will be void for breach 
of good faith; for it is clear that an attempt or threat to set fire to 
>roperty on which insurance is sought is a fact of great importance 
or the insurer's consideration, and presumptively always material 
to the risk (^. 

So also d jorticri attempts made to bum the property must be 
disclosed (/) if recent enough to be in any way material. 

(ic) Babcockv. Montgomery ^ Ac,, Co,, G Barb. (N. Y.) 637 (1849), fully dia- 
cones Ihe question as to light Dingj and decides that destruction by lightning is not 
within a fire risk, unless there be ignition. 

{x) Busk v. Boyal Exchar^e. 2 B. A Aid. 73 Gibson v. Small, 4 H. L. C. 
353. Skaw y. Bobberds, 1 N. A P. 279, 287, 6 Ad. & E. 75, 6 L. J N. S. K. B. 
106 Dobson V. Soiheby, 1 Mood. & Mai. 90. Austin v. Drew, 6 Taunt 436, 1 
Holt N. P. 126, 4 Camp 860, 2 Marsh C. P. 130. 

(y) Boehm v. Combe, 2 M. & S. 172. Columbia Co. v. Latcrence, 10 Peters 
(U. S.) 507. Phcenix Insurance Co. v. Erie and Western, Ac., Co,, 10 Daris 
(Sup. Ct U. S) 812. 

{z) Thurtdl v. Beaumont, 1 Bling. 339, 8 Moore G. P. 612, 2 L. J. C P. 4. 

(a) Midland Insurance Co. v. Smith, 6 Q. B. D. 561, 60 L. J. Q. B. 829, 45 L. 
T. N. S 411 29 W R. 850. 

(5) FleteJ^ ▼. Commonwealth, 35 Mass. (8 lackering) 421. Cf. Dalloz Jurisp. 
g^n., 1868, p. 29. 

(c) Midland Insurance Co. v. Smith, 6 Q. B. D. 561, 50 L. J. Q. B. 829, 45 L. 
T. N.S. 411,29 W. R. 850. 

(d) Giyrman v. Hand-in-Hand, 1 R. 11 G. L. 224. 

ie) Watt V. Union Inis, Co., 6 N. S. W. Law 48. NoHh American Fire r. 
Thn>op.2A Mich. 167, 7 Am. Rep. 638. Waidenv. Louisiana, Ac, Co,, 12 
Louis. 0. 8. 134. 

(/) BeAee v. Hartford County Insurance Co , 25 Conn. 51. 

^Haw vs. PhUada, Fire Asso , 114 Pa. St. 431. Boright v Springfield F. A 
M. Ins, Co,, 84 Mian. 352. 
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Neighbottr^s danger material. — So also if a neighbour of the as- 
Bured is threatened with an incendiary fire, and the adjacency of 
the tenements makes risk to him risk to the applicant (jg). This 
would appear to follow from the general rule tnat material facts 
must be disclosed unasked (A). 

Threat dufivg popular excitement, — But if the threat be merely one 
made in time oi popular excitement, which has subsided some time 
before application for insurance, there will no need to mention it (t). 
Question as to threats. — Where the insurer asks in the ap- 
P 118] plication form ^whether the applicant has any resfion to 
fear an incendiary fire, the question must be truly answered 
or the policy will be void. If threats have been made, he must 
disclose them under such a question, which goes to facts rattier 
than his impressions. 

Reasonable fear. — What a man has reason to fear must be deter- 
mined by considering what a reasonably prudent man, not an ex- 
tremely timid or suspicious man, would consider gave him some 
reason for believing m the existence of danger. He may not be 
bound to mention every idle rumour*(ifc)> but the smallest measure 
of duty imposed upon him is to disclose what would s^m to a 
reasonably prudent man to imply some risk, dare by assured not 
cdter duty to disdose. — ^The duty to answer such questions by stating 
ttireats made is not altered by their having induced the applicant 
to take additional care (I). 

And to the question, '' Is any incendiary danger apprehended or 
threatened ?" a negative answer would in the same circumstances 
be unla'ue (m). 

Evidence of fear, — ^Where a man to such a question answers ''No,'* 
while he is at the very moment showing his direct dread of an in- 
cendiary fire by watcninff against it and seeking insurance, such 
acts are strong evidence that he had reason to fear such fire (n). 

Onus of proof on insurer. — Even where incendiary fires are ex- 
cepted from a risk, the onus of proof that the fire was deliberately 
caused lies op the insurers ; ana if the evidence leaves it doubtful 
whetlier the fire waB caused by accident of design, the judge is right 
in refusing to direct a verdict for the insurers (p). 

(g) Ch, Bv^e v. Turner^ Taunt. 888. 

(A) Lindenau v. Deshoroughy 8 B. & C. 586. Carter y. Bothmy 8 Burr. 1906. 

(t) KeHsf ▼. Hochdaga Co , 24 Lr. Can. Jor. 298. Goodwin ▼. Lancashire 
Fire Co , 18 Lr. Can. Jur. 1. See Pirn v. Reid, 6 M. & G. 10, 12 L. J. C. P. 
^99. Ouny v. Commonwealth, 27 Mass. (10 Pickering) 536. 

(it) New TorkBoweri/ Co. v. New Twrk Fire, 17 Wend. (N. Y.) 869, 881 

(0 Per Moss, C. J , in Greet ▼. Citizens* Insurance Co., 5 U. C. (App.) 596, 
601. 

(m) HerheH v. Mercantile Fire Co., 48 U. C. (Q. B.) 884. Greet r. CUizeni 
hysurawce Co., 5 U. C (App) 696. 

(n) Campbell v. Victoria Mutual Fire In*. Co., 45 TJ. C. (Q. B ) 412. 

(o) G&rman v. Hand-in-Hand, I R. 11 C L. 224. WaU v. Union Ins. Co., 
6 N. S. W. Law 106. 

114. 



THE RISK. *120 

^Assignment of policy. Arson by assignor. — If a man takes [* 119] 
an assignment of a policy, he does so subject to all the 
rights, &c., operative against the assignor (o); and if the assignor 
boms the place down, the assignee cannot recover. This has been 
decided in Canada as to a mortgage by assignment The consent 
of the insurers to the assignment will not help the assignee, as it 
does not create a new contract (p). ' 

Of course a mortgagee's policy, effected by him at his own cost 
on his mortgage interest only, would not l>e affected by arson of 
the mortgagor. 

Arson by wife or rdcUive of assured no ^ence to insurer — Where a 
fire is caused on insured premises by the wilful act of a third per- 
son, to which the insured is in no way privy, however near the re- 
lationship of the offender to the insured, the insurer is liable (q). 
Even if tiie premises insured are set on fire by the wife of the as- 
eured, the insurer has no defence. The doctnne of agency as be- 
tween husband and wife does not extend to crimes (r). 

Arson must be proved as upon an indictment — If the assured himself 
fired the premises, or the hre be by his procurement, of course he 
cannot recover; but if the defence of arson be raised, such evi- 
dence must be adduced in support thereof as would be required to 
convict the assured upon an indictment for arson, and the jury must 
be as fully satisfied that the crimQ charged is made out as would 
warrant their finding him guilty on such an indictment. This 
is the rule in Great Britain, followed in Canada (s). The 
♦American Courts incline to hold that evidence not strong [* 120] 
enough to support a conviction for arson would be strong 
enough to defeat the claim of the assured (0* 

Fvre risk J what included in. Fire occasianed by an act done in duty 
to the State. — It was said by Lord Ellenborough in an insurance 
case, " If the ship is destroyed by fire, it is of no consequence 
whether this is occasioned by a common accident or by lightning, 
or by an act done in duty to the State" (u); and it has been held 
that if a ship is burnt without any fault in the master, from an ap- 
prehension that she has the plague on board, and to prevent the 

(o) Rhodes V Union Ins. Co., 2 N. Z. (Sup. Ct) 106. 

{p) Chisholm v. Prooincial Insurance Co., 20 U. C. (C. P.) 11. For a mode 
of avoiding this danger to mortagees, see Hotoes v. Dominion Fire Co., 8 On- 
tario (App. ) 644. 

(q) Midland Insurance Co. t. Smith, 6 Q. B. D. 561, 50 L. J. Q. B. 829, 45 
L T. N. S 411, 29 W. B. 850. Schmidt v. New York Union Mutual, 07 Mass. 
{1 Gray) 629. 

(r) Midland Insurance Co. v. Smith, supra. Oove v. Farmers^ Mutual Fire 
Insurance, 48 N. H. 4L 

(«) ThurteU v. Beaumont. 8 Moore C. P. 612, 1 Bing. 389, 2 L J. C. P. 4. 
Briiton v. Royal, 15 L. T. N. S. 73, 4 F. & F. 905. Hercules v. Hunter, 15 C. 
8. C. (iBt series) 800. Lambkin v. OntaHo Mutual Fire, 12 U. C. (Q. B.) 578 
(1855). 

(0 ScoU V. Home, 1 Dillon (C. Ct. U. S.) 105, and see May 889 (2nd ed.) and 
Sansam Ins. Dig. pp. 148-150. 

(«) Gordon v. jRemmingiony 1 Camp. 123. Pothier, par Dapin, vol. 4, p. 457 
■.58. 
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infection from spreading, the assured is entitled to recover (x), and 
this doctrine applies equally to fire risks upon land. 

Damage whilst fTctinguishing fire, — Where a fire has actually oc- 
curred, it must be the proximate cause of the loss or damage to 
bring it within the policy, but damage resulting from an apparently 
necessary and bend fide effort to put out a fire, whether by spoiling 
poods with water or throwing furniture out of window,* or blow- 
ing up a neighbouring house to arrest the course of the fire, or any 
loss directly resulting from the fire, will be treated as within the 
risk (y). 

Damage by fire brigade. — Within the Metropolitan district anpr 
damage done by the fire brigade, in due execution of its duties, is 
to be treated as damage by nre within the meaning of any policy 
against fire (z). 

So that where an officer of the brigade finds it necessary to oc- 
cupy or destroy a neighbouring house so as to stop the 
[^121] spread of a fire, and furniture is damaged by the brigade 
removing it for such purposes, the insurer is liable. 

Damage by water to others than insured, — When one part of a house 
occupied by one tenant catches fire, damage done to the property 
of another tenant by water in the effort to put out the fire is with- 
in fire policy on the goods of the second (a;. 

Destruction of property by mmncipal authoriiies. — Where municipal 
authorities blow up houses to stay the progress of a fire, the insurers 
will, it seems, be liable for the damage caused, quite irrespective of 
provisions in local Acts. 

1. If the authorities act illegally, it is not a case of ^usurped 
power" (6), but a mere excessive exercise of jurisdiction. 

2. If they act legally, the question of usurped power cannot arise, 
and even it by their act they render the corporation or authorities 
liable in dauMges, this will be no defence to the insurers to a claim on 
the policy. 

3. Where the loss is due to fire, it does not seem to matter 
whether it be the result of accident or design the act of a magistrate 
or an incendiary (c^. 

There is no public statute on the subject of the destruction of 
buildings by municipal authorities applicable to other places than 
the metropolis, and reference must therefore be made to local Im- 
provement Acts in such cases. 

Damage by removal when vnthin the policy, — It seems that bare ap- 

(z) Emerigon, torn. 1, p. 434. 

(y) Stanley v. Western, 87 L. J. Q. B. at 75, per Kelly, C. B., L, R. 3 Ex. 71, 
17 L. T. N. S. 518, 16 W. R. 869. Babcock v. Montgomery, 6 Barb. (N. Y.) 
637. 

(23 28 & 29 Vict. c. 90. b. 12. 

(a) Geiseck v. Crescent Mutual, 19 Louis. Ann. 297 (1867). 

(&) Defined in Drinkwater v. London Assitrance, 2 Wilson 863, per Bathunt, 
J. (1767). 

(c) 1836, City Fire Insurance Co. t. Corlies, 21 Wend. (N. Y.) 367. 
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prehension that a fire (d) will spread to his house will not justify 
le) the assured in moving his goods and claiming the 
damage caused by ^o doing from the insurer. But if the [* 122] 
danger is immediate, he would be justified (/), and by 
damage occurring in the process would fall on me insurers ; and in 
this case Kelly, C. B„ said : '' Any loss resulting from an apparently 
necessary and' bond fide efibrt to put out a fire, whether it be by 
spoiling the goods by water or throwing the articles of furniture out 
of the window, or even the destroying^ of a neighboring house by 
an explosion for the purpose of checking the progress of the flames 
—in a word, every loss thatclearly and proximately results, whether 
directly or indirectly, from the fire, is within the policy." 

Fire^ what wUhin risk. Removal of aoods when not covered, — Insurers 
being only answerable for direct and immediate, tiot for consequen- 
tial and remote, losses from the perils insured against, when that is 
fire, the instrument of destruction must be fire, and therefore in an 
American case (^r), where the goods insured and the house which 
contained them were not touched by the fire, but the goods were 
damaged in the removal of them under an apprehension that they 
would be reached by the flames which had caught one of the houses 
of the same block, it was held that the injury sustained by the as- 
sured in the removal of his goods was not a loss which was covered by 
his policy against the peril of fire. The assured insured not against 
apprehensions of fire, and the injury sustained originated not from 
necessity to save him from impendmg fire, but from an anticipa- 
tion of oamage from it (h). 

Assured must try to save property, — When his house takes fire, the 
assured must use reasonable efforts to save his goods (t). He is 
not entitled to look on and let them bum because he is in- 
sured. His *loss would in such a case be to such an extent [* 123] 
the direct consequences of his own act. 

Sometimes a fire policy contains a provision that the insured 
shall use all diligence to preserve the property in case of fire; but, 
irrespective of i£ presence or absence, it seems to be certain that 
the assured is entitled to be reimbursed rateably, if not wholly, for 
the cost of an effort to save the property (k) from the risk insured 
against, and the act of removal in such a case is not an alteration 
of the risk, but an attempt to avoid it (2). 

d) 28 & 29 VicL c. 90, 8. 12 

e) MoUzman v. Franklin Fire, 4 Cranch (C. Ct U. S.) 295. HiUier v. AUt- 
ghenif County^ 8 Penn. 470. 

(/) Stanley v. Western, L. R. 3 Ex. 74, 87 L. J. Ex. 73, 17 L. T. N. S 613, 
16 W. R. 869, per Kelly, C. B. 

(g) HiUier y. Alleghany Ins. Co., 8 Penn. 470. 

(A) it Gibbon y. Queen Ins, Co., 10 Lr. Can. Jur. 227. 

(f ; LcDy y. BaiUie, 7 Bline. 849, seems the only English case on loss by re- 
moval, but there fraud was afleged. • 

(k) Thompson y. Montreal, 6 U. C. (Q. B.) 819. Talamon v. Home and Ciii- 
uns^ 16 Louis. Ann. 426, and per Kelly, G. B , in Stanley v. Western, L. R. 3 
Ex. 74. supra. 

(0 WhiU T. Republic Co,, 57 Maine 91. Case v. Har(ford, 13 Illinois 676. 
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Removed. Damage, Oriterum of insvrer^a liabilHy. Ride in America. 
— If the danger is sQch that a prudent uninsured man would not 
let his goods remain in the building threatened, and if the assured 
uses the same care as would be exercised by a prudent uninsured 
man in the removal of the goods, he will be entitled to recover from 
the insurer all damage done in removing them (m). 

Injuries to goods by wet or in any manner from the exposure 
during the confusion, <fec., of a fire, and during removal, before they 
can be got to a place of saiety, and goods lost or stolen during the 
confusion of a nre, are within the policy (n). 

TTieft during fire. — In Canada the loss of goods by theft during a 
fire is held within the risk, and the grounds for holding the insur- 
ers liable are well stated as follows : — If insurers are to be consid- 
ered clear the instant the efiects insured are beyond the reach of 
the flames, whether afterwards unavoidably lost to the assured or 
not, then the latter might be disposed to s ly : ^' Whilst my effects 
remain in my house they are at the risk of the insurera, 
[^ 124] whereas if I put them into the street they will *be at my 
risk ; I therefore will prevent their removal until at any 
rate I can have due precautions taken for their preservation out of 
doors." Moreover, when a house is found to be on fire, strangers 
are let in to assist in extinguishing the flames and in saving the 
ffoods. It is for the interest of the insurers that this should be 
done, and losses resulting from a proceeding adopted mainly for 
their benefit ought not to fall on the assured (o). 

Their liability for goods stolen during a fire does not seem to have 
been questioned by insurers in this country. In Levy v. BaUlee (p). 
where a claim of £1G00 for goods stolen was made, it was resisted 
only on the ground of fraud. The rule of marine insurance seems 
to be followed. 

Marine nde in case of th^. — ^Marine policies expressly except 
against the risk of loss by thieves : but when a ship is run ashore 
owins to a fire and goods landed tnerefi*om are subsequently plun- 
dered or destroyed b^ landsmen, and never come again to the 
hands of the owners, it is a loss by the. perils of the sea (g). In 
the same way it would seem that losses of this character conse- 
quent on a fire follow from the happening of the peril insured 
against. 

Insurers can, of course, and sometimes do, exclude all liability 
for loss by theft during a fire (r). 



(m) HoUzman v. Ihmklin Fire, 4 Cranch (C Ct. U. S.) 296. 
in) 1850, Thompson v. MontreaZj G U. C (Q. B.) 819, per Robinson, C. «i. 
(o) M* Gibbon v. Qiieen, 10 Lr. Can. Jur. 227. Harris v. London and Lanoa- 
Mre, 10 Lr. Can- Jur. 269. 

ip) 7Bing. 849. JiPOibbonr. Queen Insurance, 10 Lr. Can. Jur. 22^ and 

C8S68 all'fiadv Clti6Q. 

{q) Bondrett t. Hentigg, Holt N. P. 149, per Qibbs, G. J. Pothier, torn. 5| 
265. 
(r) Webb v. ProteeHtm Co.^ 14 Miasouri 8. 
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Sue and labcfwr cIotM^.— The sue and labour clause (s) in marine 
policies is occasionally introduced into fire policies (0* It has 
Nothing to do with salvage in the ordinary sense of the [* 126] 
word, since salvors have a lien on things saved and no other 
claim whatever (u), and the sue and mbour clause would justify 
daim for money paid and work and labour done to save the in- 
sured goods, even if nothing were saved. Oo9t of an tffwi to save^ 
on whom it falls, — The aim of the clause is to induce the assured to 
do all he can to save the insured property by promising to recoup 
him for expense reasonably incurred for the preservation of the 
thing insured from loss in consequence of the efiorts of the insured 
and his agents (x). 

In what share cost borne. — ^The condition in Thompson v. Montreal 
Qmpany (y) was that in case of removal to escape conflagration the 
insurer would contribute rateably with the assured and other in- 
Burers to the loss and expenses ^'attending the act of salvage." Of 
this clause, Robinson, C. J., there said : ''That clause was surely 
not intended to deprive the assured of an^ portion of his claim un- 
der the general terms of his policy, but is a condition wholly for 
his advantage, and intended to affor«l him a remedy for something 
in addition to the compensation for his goods destroyed, iniured, or 
lost in consequence of the fire. The object of it is no doubt to en- 
couiage the assured to make everv exertion to save his goods by 
holding him out the advantage oi being proportionably reimbursed 
for the expenses which he may incur. Thus if he is insured for 
£2000 in one office, and for £1000 in another on goods worth £5000, 
and to avoid damage of an imminent fire he removes all his goods, 
as it turns out, in safety, the two insurers would between them con- 
tribute three-fifths of the cost of removal {z). 

*The law laid down in tiiis case as to a fire insurance [* 126] 
seems quite in accordance with the view of Lord Blackburn 
in Aitaieson v. Lohre (a) as to the efiect of the sue and labour dause. 
Hence it could never be contended by an insurer that if nothing 
was saved by such removal he would not be liable for the cost of 
an effort to save it in addition to the amount of the policy, when a 
clause such as that above mentioned was inserted in the policy as 
an inducement to salvage. 

When removal no risk. — But these rules do not of course apply to 

/ 

(«) Kidston v. Empire Jtuurance Co., L. R. 1 C. P. 586, 85 L. J. C. P. 250, 
15 L. T. N. 8. 12. 

it) TKonwjMm v. Montreal, 6 U. C (Q. B.) 819. 

(u) Aitcnison v. Lohre, 4 App- Gas. at 746, per Lord Slackbum. Reported 
also 49 L. J. (i. B. 128, 41 L. T. N. S. 328, 28 W. R. 1. See Forwood v. Ntjrtk 
Wales Mutual, 5 Q. B. D. 57, ij^ case of partial loss, 49 L. J. C. P. 598, 42 L. T. 
a* S. 837. 

(z) AitchuoH V. Lohre, 4 App. Gas 765. Thompson v. Montreal, 6 U. C 
(Q. B.)8>9. 

(y) 6U.C.(Q. B.)819. 

U) Thompson v. Montreal, 6 U. C (Q. B.) 819 (1860). 

(a) 4 App. Gas. 764. 
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removal when the assured is changing his home or his place of 
business. 

Cbnteni of insurer to removal neceescary. — In such cases the consent 
of the insurer is always necessary, since the risk is presumably 
altered, and must be testified in the manner stipulatea for in the 
pcdioy or prescribed by the charter or other instrument or by the 
statute constituting the insurance corporation. It need not be in 
writing, unless so stipulated or prescribed. Theusual condition is 
that the insurers' assent shall be evidenced only by written endorse- 
ment on the policy. They are not under any obligation to assent, 
and, if a fire happens before their assent is endoraed, .there is no 
means of making them pay for it (6). 

Ooods not frotected in traneitu, — ^Even where consent has been ob- 
tained, the risk is not transferred till the goods are removed, and 
they are not covered in the process of removal, being then neither 
in the old nor in the new place (c) ; for the assent does not turn the 
policy pro tempore into a voyage policy, and the risk of removal is 
on the assured or his carrier according to the terms of the con- 
tract of carriage. 

No protection until complete removal. — Only one risk is 
[* 127] contemplated, except by special Stipulation. So assent to 
transfer will not amount to a contract to covt r goods in 
both places until goods to the full amount insured have been re- 
moved (d). 

On this it may bo observed — 

K'OlureY. LasioaMre discuesed. — 1. That if the removal is not 
completed and the risk is of the same Character in both places, the 
insurers, by their assent to the transfer, relievo thems^ves from 
liability as to either the part transferred or that which is untrans- 
ferred, though it would seem that the very object of their assent 
waa to continue their liability in such an event. 

2. That though to hold otherwise would be to make the insurers 
liable to a risk in two places, the risk would be of the same char- 
acter in each place, and tho policy would only be divided into two 
smaller policies at the same rate on like risks; and if tho liability 
were held to exist in both places it would work no unfairness, since 
it would cover goods on their arrival at the new place, and until 
goods to the value within the policy had there arrived would con- 
tinue on goods in the old place to an amount equal to the balance 
not at risk in the new place. 

3. That it was enough in M'Clure^a CaaCy for the purpose of the 
decision, to say that goods to the full value covered by the policy 
had been transferred. 

Sometimes policies are issued covering property not only in* 



(h) Noady. Provincial, <fcc., Co., 18 U. C. (Q:_B.) 584. 



Kxinzzey. American Exchange Fire, 41 N. Y. (2 Hand.) 412. White y. 
Bipvblic. 67 Maine 91, 2 Am. Rep. 23. 
{d) WClure v. Lancashire, 6 Ir. Jur. N. S. 68. 
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warehonseB, but in transit through the streets, within limits defined 
or QDdefined (e), 

American case. Wearing appareL — A policy on the goods in a 
dwelling-house, and covering wearing apparel, has been held in 
Iowa to protect the assured against loss by its destruction 
or injury *whilst it is being worn (/\ This, however, would [* 128] 
seem to be wrong, because the risK accepted under a fire 
policy is essentiidly .local, and depends upon the structure and 
coDditions of the building in which the goods insured are con- 
tained (^). 

HorseSy Ac. — It has also been held in America that description of 
horses, Or stock or vehicles (A), as kept in a certain place, does not 
preclude from recovery. if they are injured elsewhere, by a risk in- 
sured against. 

ChaUds otUside place wJiere ijisured not covered. — It has been held 
m Ireland that when locomotive chattels, such as agricultural im- 
plements, carts, &c.y are insured in a certain place the owner can- 
not recover for them, if they are burnt outside the limits of the 
place named (t). They are insured only whilst in the specified 
place, and while out in the fields or elsewhere are at owner% risk. 
Bat on return to the specified place the risk re-attaches. 

Place not mentioned, goods protected anywhere. — But an insurance on 
Buch, generally without mention of place, would cover them where- 
ever burnt. 

Removal of property insured. — The American Courts seem to a cer- 
tain extent at variance with each other on the subject of removal. 
The rule generally adopted is this: '^ Temporary removal of prop- 
erty, occasional or habitual, in pursuance of a use which is a cer- 
tain necessary consequence arising from the character of the prop- 
erty, wiUiout any change in the ordinary place of keeping, will be 
no defence to an action on the policy " (ife). 

In view of this, the words " contained in" have *been in- [* 129] 
terpreted with reference to the nature of the property to 
which they are applied; audit has been held that a carriage in- 
enred, as contained in a certain stable, but burnt while away for 
repairs, was at insurer's risk (l). 

— ' ^i^*^^ ■■ M ill ■■!! ■■■ llll I ^1—^ ■ ■ - ■ m— ■— — ■ I —^^—^ » I ■ I I ^^—^.^^^^^i— 1^^ 

(e) FairchUd v. Liverpool and London, 51 N. Y. 65. Merrick v. Germaniaj 
64 Penn. St 27. 

(/) LangueoiUe v. Wutem Inntrance Co., 61 Iowa 583 (1879), 83 Am. Rep. 
146. Noyes ▼. North- Western Ins. Co,, 54 Am. Rep 631. 

ig) Pearson v. Commercial Union, 1 App. Cas. 505, 45 L. J. C. P. 761, 36 L. 
T. N. S. 445, 24 W. R, 951, and per Cooley. C J., in EngUsh v. Franklin Fire 
Co., 54 Am. Rep. 877. 

(A) BPClure v. Gerard Fire and Marine, 43 Iowa 349, 22 Am. Rep. 249, and 
eaaes there cited. 

(t) Gorman y. Hand-in- Hand, I. R. 1 1 C. L 224. 

(k) lofons V. Providence Washington Co., 43 A. M. Rep. 84 note. 

(Q Sc^ London and Lancashire Co. v. Graves 48 Am. Kep. 34 note, and other 
tases there cited See also Pearson v. Commercial Union, tun supra. Noyes ▼. 
Nortk-WcsUam Ins, Co., 54 Am. Rep. 631. 
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To what extent the' risk ia ^W.— The liability of the insurer is 
limited to the amount for which the premium is paid, but the ob- 
ligation incurred is not to pay the whole sum, but only the damage 
done by the peril insured against, not exceeding the sum insured. 
The insurer, if property is under-insured, cannot, independently 
of special agreement, msist on paying only a sum bearing the 
same ratio to the damage as the amount insured bears to the full 
value of the property insured (m). This would be penalizing a man 
for under-insurance. 

ProporUan payable where under-insurance. — Where, however, by a 
fire policy £500 was insured on twelve months' rent of buildings, 
such insurance to cover the rent of the buildings from the time of 
fire until reinstatement, and in the pjoportion which the period of 
untenantableness should bear to the term of rent insured not ex- 
ceeding twelve months' rent, and the buildings were damaged hy 
fire and remained untenantable for some months, it was held by 
the Court of Session in Scotland (jivbUarUe Lord Rutherford Clarke) 
that the insured could only recover an amount bearing the same 
proportion to £500 as the period of untenantableness bore to twelve 
months (n). 

VohmUiry aelf-deatructiony and death as the result of crime. — The in- 
surer may take a risk of death by any cause other than by sentence 
of law, self-destruction in a sane mind, or the consequences pf some 
criminal violation of law. If death ensue from any of these 
[ *130] ^causes, the insurer is not liable, since it is contrary to the 
policy of the law, in such case, to allow the insurance 
money to be recovered (o). Thus, it has been held that where 
death resulted from an operation unlawfully performed to procure 
abortion the insurers were not liable (jp). And the same has been 
held in America where the assured was accidentally killed in a 
m^Ue caused by his assaulting another person (q).'^ There must be 
some relation oetween the violation of law ana the death to make 
good the insurer's defence, i, e., the death must be directly con- 
nected with the criminal act (r). Under this principle will fall the 
cases just mentioned, and also death by duelling («), in a prise 
fight (0, or any unlawful sport (u). 

(m) Thompson v. Montreal, &c,, Co., 6 U. C. (Q. B.) 319. 

(n) Buchanan v. Liverpool, London, and Globe, 11 C S. C. (4th series) lOSS^ 
21 Sc. L. R. 696. 

(o) Amicable v. BoUand, 2 Dow k CI. 1, 4 Bligh N. S. 194, per Brougham C, 
reversing BoUand v. Disney, 8 Russ. 851. 

(p) Horn V. Anglo-Australian, 80 L. J. /^h. 511. 4 L T. N. S 148, 9 W. R. 
859, 7 Jur. N. S. 678. Hatch v. Mutual Bentificial Life, 21 Am. Rep. 641- 
Bradleu v. Beneficial Life, 6 Am. Rep. 115, 46 N. Y. 422. 

[q) Murray v. New York Co , 48 Am Rep. » 658- 
r) Bradley v. Mutual Co , 46 N. Y. 422. 

[s) Per Tindal, C J., Borrodaile v. Hunter, ft Scott N. R. 418, 12 L. J. a P, 
225, 5 M. & S. 689, 7 Jur. 443. 

it) Murray v. New York Co., 96 N Y. 614, 48 Am. Rep. 661. 

(u) Travellers Co. v. Seavers, 19 Wallace (U. S.) 681. 
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Where a policy contained a proviso that in case the. assured 
should die by his own hands, or oy the hands of justice, the policy 
should be void, the assured threw himself into the Thames and 
was drowned ; and the jury having found that he did so voluntary, 
knowing that he should destroy his life, but without being able to 
jud^e l^tween right and wrong, it was held tiiat the policy was 
avoided, as the proviso included all acts of voluntary self-destruc- 
tion (x). 

Suicide. — In Borrodaile v. Hunter ^ Erskine, J., said that to come 
within the proviso the act of self-destruction should be the volun- 
tary and wilful act of a man having at the time sufficient 
powers of mind and reason *to understand the physical [ *131] 
nature and consequences of such act, and having at the 
time a purpose and intention to cause his own death by that act; 
and that the question whether at the time he was capable of un- 
derstanding and appreciating the moral nature and (quality of his 
puTDOse is not relevant to the inquiry farther than as it might help 
to iUustrate the extent of his capacity to understand the physiccd 
character of the act itself. 

Suicide while inaane. — Where, however, there is no provision in 
the policy that it should be void if the party whose life is insured 
should die by his own hands, &c., the policy will not be avoided by 
his destroying himself while in a state of mental derangement (s). 

Life taken by assured. — If the life on which the policy is granted 
be taken by the person who would otherwise receive the insurance- 
money, insurers are discharged, and the money cannot be recov- 
ered from them (0. 

Insurance by Friendly Society. — Elaborate precautions are taken in 
the Friendly Societies Act, 1875, to prevent child-murder with a 
view to the profit to be made out of the burial club payments (u). 

(z) Borrodaile v. Hunter^ 5 M. & G. 689, 7 Jur. 448, 6 Scott N. R. 418, 12 L. 
J. C. P. 226. Stormont v. Watterloo, <fcc., Co., 1 P. &. F. 22. SchtUtze v. In- 
turance Co.j 48 Am. Rep. 676. 

(s) Horn v. Anglo-Austrcdian Insurance Co., 4 L. T. N. S. 142, 80 L. J. N. 
S. Cfh. 611, 9 W R. 859, 7 Jur. N. S. 678. Brestead v. Farmers, 8 N. Y. 299. 
Dufaur v. Professional Life Assurance Co., 25 Beav. 602, 27 L. J. Ch. 817, 82 
L. T. 25, 4 Jur. N. 8. 841. Vyse v. Wakefield, Q M. k W. 44'i. Moore v. Wool- 
sey, 4 Ell. & B. 243, 24 L. J. Q. B. 40, 24 L. T. 156, 8 W. R. 66, 1 Jur. N. S. 
468. Fritchard y. Merchants^ and Tradesmen's Life Insurance Co., 27 L. J. C. 
P. 169, 8 C. B. N. S 622, 30 L. T 818, 6 W. R. 840, 4 Jur. N. S. 807. Wain- 
wrighi v. Bland, 1 Moo. k Rob. 480, 1 M. & W. 82, 5 L J N S. Ex. 147. Man- 
kaUan Life Co. v. Broughton, 109 U. S. (2 Davis) 126, where the authorities, 
English and American, are discussed. 

(0 Prince of Wales Insurance Co. v. Palmer, 25 Beav. 605 ; but see Arm- 
strong V. Mutual Life, 20 Blatch. (U. S.) 493. 

(tt) Thus a conviction for not properly tending children and giving them im- 
proper and insufficient nourishment would probably debar from recovery of the 
Dunal club provision. 

* A., by a show of force and threats to rob obtained a sum of money from a 
public building, and was shot and killed while escaping. Held, that he did not 
'die while violating any law'' within the meaning of a clause in an insurance 
policy on his life. Uriffin v Western Mut. BenevoUnt Assn., 20 Neb. 620. 
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The total amount payable on the death of a child under 
[* 132] five from however many insuring Bocieties may *not exceed 
£6, and of a child between five and ten may not exceed 
£10 (x). 
The insurance money is payable (under penalty) only — 

(1) To the parent or personal representative of the parent 

(2) On production of a certificate of death written upon and 
marked in a particular way by the registrar so as to confine its use 
to an insurance society (^). 

The registrar may not grant a certificate to obtain an amount in 
excess of that above limited, nor without a certificate as to the 
cause of death from a coroner or registered medical man, and the 
insuring societies are bound to inquire whether any and what sumB 
of money have been paid on the same death by other societies. 

Children over ten are not protected by the Act And its pro- 
visions .appear inadequate for the purposes for which thev were in- 
tended. It seems desirable that some change should be made, 
casting upon the insurers the duty of paying the funeral expenses 
and no more. If this were done, the prospect of profit which now 
leads to the crime of child murder would be taken awa^. 

Meaning of " commit micide.^^ — The words ''commit suicide '' have 
been held to include all acts of voluntary destruction, whatever the 
state of mind of the assured (2)/ But these cases turn on the in- 
terpretation of express words, by which the insurer seeks to limit 
the risk which he will take, and he is the sole judge of what nsk 
he will take (a). If the word suicide be used, but Uie act caus- 
ing death be not voluntary, and the assured did not know 
[* 133] *what he was doing, the act is within the risk (6). If noth- 
ing is said in the policy about suicide, the insurer is liable, 
unless fdo de se is proved (c). Proof lies on the insurer, and, if 
the death is explicable in two ways, the presumption is against 
suicide (d). American view, — But if it is clear that a man died by 
his own hands, the American Courts, though tibey follow 'Kndal, 
C. J. (e), in his opinion that dying by his own hands and suicide 
are synonymous terms, hold that the policy will be void unless the 

(») 88 A H9 Vict, c eO, s. 28 (1). 

• (y) ^8 k 89 Vict c. 60, s. 28 (2). 

{z) ClifU. Schioabej 8 C. B 437, 2 C. A K. 184, 17 L. J. C. P. 2, 7 L. T. 842. 

(a) BorrodaiU v. Hunter, 5 M. & G. 689, 12 L J. C P. 226, 7 Jur. 448, 5 
Scott N. R. 418, per Maule. J. Cooper v. Massachuaeitif 8 Am. Rep. 461 aud 
notes. 

(b) Storvwnt v. Waterloo Co., 1 F. & F. 22. 

(c) Horn v. Anglo-Australian, 80 L. J. Ch. 611, 4 L. T. N. S. 148, 9 W. R- 
869, 7 Jut. N. S. 673. Dufaur v. Professional Life Co., 25 Beav. 602, 27 L. J. 
Ch. 817, 32 L. T. 26, 4 Jur. N. S. 841. 

(d) AfaUory v. Travellers Co^ 7 Am. Rep. 410, 47 N. Y. 662. 
(eyBorrodaile v. Hunter, ubt suj). 

^ The insured hung himself while insane. Company held liable. Accident Ins. 
Co. y. Grandal, 120 U. S. 627. During dementia, induced by softening of the 
brain, insured shot himself. Company held liable. Keds v. MuJtwU Beserve 
Fund Assn., 29 Fea. Rep. 19& 
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deceased was so insane as to be unconscious that the act he was 
doing would cause his death, or unless he committed it under the 
inflaence of some insane and irresistible impulse (/). Some policies 
are drawn to exclude risk of suicide whatever the state of the man*s 
mind, without considering the question of his responsibility (g). In 
others provision is made for return of premiums in case of suicide (h). 

Vokmteer and assignee in bankruptcy canH recover where suicide. — 
Where a contract of insurance is held void on pounds of public 
policy, as, for example, in a case of fdo de se, neither the assignee 
under a voluntary assignment, nor the assignee in bankruptcy of 
the assured, can recover thereon (i). 

Usual condition in case of suicide whilst insane, — Policies usually 

Erovide that incases of suicide during insanity the policy shall not 
e paid in full but treated as surrendered, and the surrender value 
thereof paid to the personal representatives or other beneficiaries 
named therein. By this means substantial justice is 
*done (and all possible motive for suicide as a means of [* 134] 
provision for one's family removed (j) ), since the insurer 
avoids having his risk increased by the acceleration of death in 
such a manner b^ treating such an event as resignation of the 
utmost benefit derivable from the policy, and the representatives of 
the assured and his esiate are not deprived of the benefit of the 
policy BO far as it was earned by payment of premiums. 

Clause that assignment for value not avoided by suicide of assignor. — 
Policies generally contain another clause avoiding them ''if the 
life assured die by his own hands, the hands of justice, by duelling, 
or by suicide; but if any third party have acquired a bond fide in- 
terest therein, by assignment or by legal or 'equitable lien for a 
valuable consideration, or as security for monev, the insurance 
thereby efiected shall nevertheless l>e valid and of full effect." 
The expression ''any third party " will not be construed to mean a 
person who, by operation of law, becomes the assignee of the estate 
of the man whose life is insured as a mere personal or legal repre- 
sentative to collect and administer the estate. He is not a third 
partjr in the true sense of the term. He is a person invested with 
certain powers to distribute the estate according to justice and 
equity ; even if he be a third part^ he is not one who has the policy 
vested in him for a valuable consideration (k). Reason for clause, — 



Si 



(/) Van Zandt v. Mubwl Ben. Life, 14 Am. Rep. 245. Bregtead v. Farm- 
ert, S N. Y. 299, discussing all English cases to 1863, approved in Manhattan Co. 
v. Broughton, 109 U. S. (2 Davis) 121. 

Bigdow v. Berkshire, 19 Am. Rep. 628 n., 93 U. S. (3 Otto) 284. 
i) Stormont v. Waterloo Co., 1 F. & F. 22. 

(i) AmieaUe v. BoOand. 4 Bligh N S. 194, 2 Dow & CI. 1. But see Moore y. 
Woohey, 4 £. & B. 248, 24 L. J. Q B. 40, 1 Jur. N. S. 468, 24 L. T. 156, 8 W. 
B 66. 

(9) LotingaY. Commercial Union Ins. Co., vufe the Times, 5 Dec. 1884. 

(k) Jackson v. Forster, 29 L. J. Q B. 8 per Cockbum, C. J., 1 £. & E. 468, 
88 L T. 290, 7 W. R 202, 678. Moore v. WooUey, 4 E. & B. 248, 24 L. J. Q. 
B. 40. 1 Jur. N. S. 468, 24 L. T. 165, 3 W, B. 66. 
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In this case Cockbum, C. J., said: ^* I think it ma]^ be safely taken 
for granted that the reason why insurance companies on insuring a 
life provide that in the event of the violent death of the person as- 
sured, by his own hands or by the hands of an executioner, they 
shall not be obliged to pay, is that they insure upon the calculation 
of the average duration of human life. Were it not for this clause 
a party might insure for the benefit of those who are to 
[^ 135] come after him, intending all the *time to put an end to 
his life (I). On the other hand, if policies were liable to be 
defeated by such a death under everv state of thin^, one ^reat in- 
ducement to persons to insure, namely, the possibility of disposing 
of their policies, if expedient, would be taken away. Therefore a 
sort of compromise has been made. The company protect them- 
selves against any such abridgment of life; but they say if the 
policy has been parted with for a valuable consideration, the for- 
feiture shall not take effect" (m). Loan by company to assured. 
Policy containing such clause. — If the policy contain such a clause, 
and the assured borrows money of the company on mortgage of 
other property and deposits the policy as coUateral security, and 
subsequently commits suicide under temporary insanity, the com- 
pany and the assured will stand in the same position as if the 
policy were mortgaged to a third person, and tnerefore the com- 
pany will come within the exception in the clause, and the policy 
will be valid to the extent of the mortgage debt, which will be con- 
sidered satisfied so far as policy-monevs extend (n). It seems also 
that if the mortgagor's representative "had redeemed the mortgage 
from other sources he would be entitled to recover on the policy 
for the benefit of the mortgagor's estate ; for Wood, V. C, said, **The 
object of the condition is to increase the value of the policy to the 
holder, i. e., in the first place, to the assured ; and I do not see how 
I can hold that in the absence of fraud the estate of the assured 
is to be deprived of the benefit intended to be given him by the 
exception, merely because the mortgage happens to be fully se- 
cured" (o). 
[* 136] *Policy under Married Women^s Property Acts. — ^Where a 
policy has been issued under the Married Women's Prop- 
erty Actsj 1870 and 1882, it would seem to be avoided by suicide of 
the assured in the same way as any other policy ; because if a man 
is thus allowed to provide for his family in the event of suicide, one 

(I) Suicide in a sane mind would avoid the policy. Homy. Anglo-Australian^ 
Sc.j 30 L. J. Ch. 511, per Wood, V. C, reported also 4 L. T. N. S. 142, 7 Jur. 
N. 8. 678, W. R. 869. 



(m) Per Cockburn, C J , Jackson v. Foster, supra. 

(n; ~- ■ ' 



v.j) White V British Empire, <kc., Co , L. R 7 Eq. 894, 88 L. J. Ch. 58, 17 
W. R. £6, 19 L. T. N. S. 806. Cook v. Black, 1 Hare, 890, 6 Jur. 164, 11 L J. 
Ch.268. 

(o) Solicitors and General Lift Ac. Co. v. Lamb, 2 De G. J. & S. 251, 1 H. 
& M. 716, 83 L. J. N. S. Ch. 426, 12 W. R. 941, 10 L. T. N. S. 702. 10 Jur. N. 
S. 789, 4 N. R. 818, followed in City Bank v. Sovereian Life Insurance Co., 82 
W.R.667. 
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lestraint against self-destruction is removed, and he mieht effect 
such an insurance, intending all the while to terminate nis exist- 
ence. Suicide in iixia as much as in any other case is a risk not 
taken into account or insured against by the insurance office. 

^ Die by ownJiandaJ*^ — ^An assured effected a policy on his own 
Hfe, in which was a proviso avoiding the same if the assured should 
**(lie by his own hands;" and he assigned the policy to trustees of 
a settlement and covenanted with them to pay the premiums, and 
to ^do and perform all such acts, matters, and things as should be 
lequieite for Keeping the policy on foot" Effect of suicide on covenant 
to keep policy on foot — The assured afterwards drowned himself 
whilst insane, and in an action against the insurers the Court held 
the policy avoided, and also that the trustees were not entitled 
under the covenant to recover the money from the estate of the as- 
sured (p). 

ip) Dormay v. Borrodaile, 11 Jur. 281, 879, 5 C. B. 880, 10 Beav. 835, 9 L. 
T. 449, 16 L. J. Ch. 887. 
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[* 137] *CHAPTER v. 

general inquiries made by insurers. 

In life insurance the inquiries made by insurers go to^ 

1. The age of the applicant.^ This is important with regard to 
the average duration of human life. But there may be other cir- 
cumstances tending to show that the life will be of more or less 
than average duration. 

2. His family history, as giving a clue ab extra to his probable 
constitution and prospect of longevity. Under this head questions 
are usually askea as to his parents, grand-parents, and brothers and 
sisters, and what diseases, if dead, they died of. 

3. The personal health, present and past, of the applicant, in- 
cluding therein his constitutional history. 

4. His moral history, including therein his habits of life past and 
present. Under this are included questions as to steadiness and 
sobriety,' and whether a man is married or not (a). 

5. His geographical position." CosteriB paribtia^ insurance rates 
would be higher in an earthquake district of Southern America 
than in Qreat Britain. Besides this, climate is an element in the 
risk both generally and in respect of the peculiar constitution of 
individuals, as certain climates are apt to be fatal to men of certain 
nationalities, constitution, and habits. 

6. His occupation. Some trades and occupations are 
[* 138] more hazardous than others, e.5r., a soldier's than *a farmer's 
a sailor's than a landsman's. And where there is no ap- 
parent difference in risk, the statistical tables show a longer average 
of life in one profession than in another, and insurance companies 
for the purposes of their business make close investigation of the 
Registrar-General's returns. Moreover, in accident insurance lia- 
bility to iniury varies very greatly with the occupation irrespective 
of its healthiness or unhealthiness. 

(a) Vide Jfffries v. Union Mutual Co., 1 McCrary (U. S. Circ Ct) 114. 

^ False representation as to age rendered contract invalid. Sweet v. CUizen^s 
Mut. Relief Sociefy, 78 Me. 541. 

' If company accepts premiums after notice of change in habits, policy is not 
rendered void. Phcenix Life Ins. Co. v. Paddin, 120 U. S. It3. Pbineroy v, 
Rocku Mountain Ins. Co., 9 Col. 295. 

' Accepting proofii of death and promising payment, cotnpany may waive 
right to claim forfeiture because assured went into torrid zone Cotton States 
IJfe Ins. Co. V. Edwards, 74 Ga. 220. 

^ Change in occupation avoided poHcy. Northwestern Mut. Hfe Ins. Co. ▼• 
Amerman, 119 HI. 829. 
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Foil and £air discloeure is required by good faith from the as- 
stued on all these points and on any others inquired of by the in- 
snier, and on all if any other matters within the knowledge of the 
assured and material to the risk (b). 

Questions as to misrepresentation and concealment by the assured 
rarely arise on life policies, owing to the usual procedure in effect- 
ii^ tnemj for the business of insurance is now reduced to a scien- 
tinc routme, and a series of carefully drawn questions are put to 
the applicant, and the truth of his answers is vouched and agreed 
by him to constitute the basis of the contract, or incorporatea by 
reference or otherwise in the policy; in other words, the facts so 
stated are said to be warranted (c) 

Such warranty preludes all dispute as to the materiality of the 
questions put, but does not constitute the sole obligation of the ap- 
plicant — since non-disclosure of material facts, not coming withm 
the terms of the warranted declaration, will bar recovery on the 
policy as effectually as breach of warranty. The object ot the pro- 
cedure above stated is to prevent issues being raised as to the ma- 
terialitv of this or that fact, at a date which in all human probabil- 
ity will be long subsequent to the grant of the policy, and when, 
possibly, every party to the transaction, or competent 
f^itoess thereto, will be as dead as the person on whose life [* 139] 
it was made. 

Age. — 1. Age will be admitted by insurers if satisfactory proof 
be fumished by birth or baptismal certificate. If not admitted but 
warranted, strict proof is necessary that the age is exactly as war- 
ranted (a). 

Personal health present and past. — 3. A man is not bound under 
the question as to other facts material to the risk, or, in the absence 
of (questions, to disclose anything as to his present or past health, 
which has not had and is not by its nature calculated to have a 
steady and continuous effect towards shortening his life (6). ^ut 
predisposition to a disease medically known to have such effect 
must be disclosed, as also previous attacks of such disease (c). The 
same rules apply as to answering questions regarding serious ill- 
ness or iniury (5). In answering this question, nonest belief in the 
truth of the answer is all that is required (e), unless the truth of the 



!! 



ih) Vide cap. vii., on Misrepresentation, 
c) Vide cap. vi , on Warranty. 

(a) Cazenove v British Equitable, 6 C. B. N. 8. 487, 29 L. J. C. P. 160, 1 L. 
T. N. S. 484, 5 Jur. N S. 1809, 8 W. R. 248. See also Westropp v. Bruce, Batty 
(It. K. B.) 155, 206. Life. Association of Scotland v. Foster^ 11 C. S. C. (3rd 
sedeg) 851. 

ih) Watson V. Mainwaring, 2 Park Ins. 650, 4 Taunt 768. 

ic) Morrison v. Muspratt, 4 Bling 60. 

(a) Connecticut Co. v. Moore, 6 App. Cas. 644. See New York Insurance Co. 
r.FUfck, 8 Maryland 841, and Ins. Co. v. Wilkinson, 18 Wall. (U. S.) 222, for 
criterion of serioasness. 

(«) Jones V. Pt-ovincial, 8 C. B. (N. S ) 65, ?6 L. J. C. P. 272, 8 Jur. N. & 
1004, 6 W. R. 885. Thomson v. Weems, 9 App. Cas. 671. 
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statement is warranted, in which case the untruth, without any 
moral guilt, avoids the int^urance. If a man does not know that 
certain complaints which he has had come within the scope of the 
inquiry, the insurer must suffer for his ambiguity (/), and his war- 
ranties do not extend to latent and unknown disease. 

A disease requiring confinement has been held to be one calling 
for the attendance of a physician (^). 
[* 140] "A local disease" has in one American case been *helcl 
to include the tubercle as a matter of law (A). But usually 
the American Courts leave any question where there is doubt as to 
the disease being local or general to the jury. English cases are 
rare, owing to the arbitration clauses contained in policies. 

Particular diseases. — Particular diseases must in any case be dis- 
closed if material. The insurers ask specific questions as to certain 
diseases, such as Bcrofula,'insanity, epilepsy, fits, lung disease, heart 
disease, rheumatism, gout, and even dyspepsia, but they add gen- 
eral words to bring to the applicant's notice the need of disclosing 
complaints material to be known for settling the premium or tak- 
ing the risk. A general question asking whether the applicant ever 
had any other illness, local disease, or personal injury nas been de- 
scribed as embarrassing, and one which could hardly be expected 
to be answered with strict and liberal truth ; for a man of mature 
age cannot reasonably be expected to recollect and disclose every 
illness, however slight, or every pers^onal injury consisting of a con- 
tusion, cut, or blow, which he might have suffered from in the 
course of his life; and such a question must be read, to make it 
reasonable, with some limitation and qualification as referring only 
to indisposition of a somewhat severe or serious character (t). 

Afflicted with fits. — Afiiicted witlT fits means constitutionally liable 
to them, e. g,, epileptic (j), but even if the words " epileptic or other 
fits" be used, fainting fits are not included (k). 

American cases distinguish from this the question, '^ Have you 

ever had fits?" (0- 
Afflicted with gout. — A man naay honestly say "No" to the ques- 
tion whether he had gout, though to a doctor it would be 
[* 141] *clear, from symptoms not felt, or if felt not understood, by 
the life that the gout was flying about his system (m). 
Spitting of blood, — Only what is the result of the diseases called 
spitting of blood need be specified, i. e., bringing blood from throat 



1 



/) Life Assurance of Scotland v. Foster^ 11 C S. C (3rd series) 851, 
) Cazenore v. British Equitable, supra. 



[q) uazenore v. Jirttun £jquttaoce, supri 
, (h) A Califomian case, 42 Cal. 623 ; but see Ins. Co. v. Wilkinson^ 13 Wall- 
(XJ. S.) 222. 

(i) Connecticut Mutual, <fcc., Co. v. Moore, 6 App. Cas. 648. 

Ij) ChaUock v. Shaw, 1 M. & R. 498. 

Uc) Shilling v. Accidental Death, 1 F. & F. 116, 2 H. & N. 42, 27 L. J. Ex. 16 
6 W. R. 567. 

(I) Etiia Ins. Co. v. France, 94 U. J. (4 Otto) 661. 

(m) Fowkei v. Manchester, 8 B. & S. 917, 82 L. J. Q. B. 153, 8 L. T. N. S. 809 
11 W. R. 622. • 
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or lungs (not irom the teeth or stomach) (n), as a symptom of a 
disease tending to shorten life. 

Medical attendance, — As a means of testing the accuracy of state- 
ments as to health, reference is required to the usual medical at- 
tendant (o) of the applicant, and for him to say that he had no 
medical man, thougn he had recently, if only once, been attended 
for a severy illness, would preclude his recovering under the 
policy (jp). 

When the usual medical attendant is asked for, it is not enough 
in case of a change, e. g,, on marriage, to name the doctor last at- 
tending, if another has previously and for lon^ attended. It is 
for the jury to say whether the last is the usuiu medical attend- 
ant (q). 

If the usual attendant has not been called in for some time, and 
another has been employed, giving the name of the former is 
enough (r). 

But the question seems to be for the jury in most cases («) ; and 
tliey have round that omission to state the name of the 
doctor who attended deceased for delirium Hreniens is not [* 142] 
fraudulent (0, though iudgea are of a contrary opinion (u). 

Moral history paM ana pre8eTU.---4, Communications of habits tend- 
ing to shorten life must be made Tx). The habit of using opium, 
Ittudanum, or drinking is within tnis rule. If a man has had deli- 
rium tremens within the year (y), or is habitually intemperate (z), it 
must be disclosed. In America a distinction for these purposes is 
taken between perodical bouts and steady drinking (a), and it has 
been held by Lord Blackburn that the warranty as to temperance 
must be construed with reference to the habits of people in the class 
and in the locality where the insured lives (6). Lord Watson, 

(n) Geach v. IngaU, 14 M. & W. 96, 16, L. J. Ex. 37, 9 Jur. 691. Watson v. 
Maiwtaring, 4 Taunt. 768. 

(o) Maj/nard v. Rhode^ 6 Dowl. k R. 266, 1 C. & P. 360. Everett v. Desbor- 
oiigh, 6 Bing. 603. 

ip) Palmer Y. Havots, (1841), Ellis Ins. 131. See Connecticut Co. v. Moortf 
C App. Can 6^44. British Equitable Co. v. Musgrave, per Kay, J., Times Law 
Rep. vol.8, p. 680. 

(?) Huckman v. Femie, 3 M. & W. 506, 617, 7 L J. N. S. Ex. 163, 2 Jur. 444. 
Everett v. Desborough^ 5 Bing. 603. Connecticut Co v Moore, 6 App. Cas. 
644. 

(r) Maynard v. Rhode, 1 C. & P. 360, 6 D- & R. 266. Connecticut Co. v. 
Moore. 6 App. Caa 644- 

(») Stanionv. Sceales, 13 Ir. Law Rep. 71 (1849.) 

[t] Hutton V. Waterloo, 1 F. & F. 735. Abbot v. Howard, Hayes (Jr.) 381. 

(tt) Life Association of Scotland y. Forster, 11 C. S. C (3rd series) 851. 

(X) Forhesv. Edinburgh Life, 10 C. S. C (1st series) 461. 

(y) HuUon v. Waterloo, 1 F. & F. 736. Scottish Lguitable v. Buvtt, 4 C. S. 
C. (4th series) 1076, affirmed by H. L 6 C S. C. 64 (H. L.) 

(«) Southcomb V. Merriman, Car. & M. 286. 

(a) See May 396 and 397, and the charge to the jury in Stoick v. Jlome Life, 2 
Dill. ( C. a US.) 160. 

(6) Per Lord Blackburn, Thornson v Weems, 9 App. Cas. 684-6. Weems v. 
Standard Cd., 21 Sc. L. B. 791. 
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however, would not go farther than to allow the assured's position 
in life, and the habits of the class to which he belonged, to be taken 
into account (c). 

It is not frequently provided that the warranty of temperate 
habits should apply not only to past and present, but also be 
promissory, and death by or during intoxication is excepted from 
the risk/ 

In one case (d) concealment of the fact that the person whoee life 
was insured had had a child (she was unmarriea) was held mar 
terial, and a nonsuit entered. 

Residence. — 5. A statement that A. resided at B., but omitting 
to say that he was in prison there, was held fatal, to the 
[* 143] *right to recover on the policy, as confinement and want of 
air and exercise were deemed prejudical to the life (e). Omis- 
sion to disclose a long previous residence in the tropics would prob- 
ably be so likewise. But it has been recently held that to insert 
merely temporary residence, and not the domicile, is not &tal (/). 

Occupation. — 6. It is not necessary to disclose anything as to the 
occupation of the proposed assured, unless it is material to the risk, 
or asKed for by the insiirer (g).* 

When a man is asked for his present occupation, he must state 
it, even if his regular occupation has been different, and it is likely 
to be resumed (h). 

To describe himself as esquire is not a satisfactory answer to a 
question as to occupation, but does not amount to a statement 
inat the declarant has no occupation (i). The proposed assured 
was in business as an ironmonger, and described himself in the 
proposal simply as esquire, yet it aid not vitiate his claim on the 
company. 

(c) Same case, p. 696. 

{d) Edwards v. Barrow, Ellis Ins. 128. 

(e) Huguenin v. BayUy, 6 Taunt. 186 

[/) Grogan v. London and Manchester Co , 53 L. T. 761. 

!g) Linaeriau v. Desboroughj 8 B. & G. 686, 692. 

[«) Hartmann v. Keystone Statey 21 Penn. 466. 

[i) Perrins v. Marine and General Travellers, 2 E. & E. 817, 29 L. J. Q. B. 
17, 242, 2 L. T. N. S. 638, 6 Jur. N. S. 69, 627, 8 W. R. 41, 663 

^ If death resulted from excessive use of alcoholic stimulents, not taken in good 
faith for medical purposes or under medical advice, his health was impaired by 
intemperance, within the meaning of the words '^so far intemperate as to impair 
health." Aetna Life Ins. Co. v. Dawy, 123 U. S. S C 739. 

•Change in employment of insured avoided policy. Northwestern Mut. Life 
Ins. Co. v. Amerman, 119 HI. 829. 
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WARRANTY. 

Difference hetween warranty in marine and other polidea'- — Lord 
BlacKbum said in Thomson v. Weema (a) : " In policies of marine in- 
surance I think it is settled by authority that any statement of a 
&ct bearing uponithe risk introduced into the written policy is, by 
whatever woros, and in whatever plkce, to be construed as a war- 
lanty, and primtX faciej at least, the compliance with tiiat warranty 
is a condition precedent to the attaching of the risk. I think that 
on the balance of authority the general principles of insurance law 
apply to all insurances, whether marine, life, or fire .... but 
I do not think that this rule as to the construction of marine poli- 
cies is also applicable to the construction of life policies." 

Warranty in all polidea, — It is a first principle in the law of in- 
surance, on all occasions, that where a representation is material it 
must be complied with ; if immaterial, that immateriality may be 
inquired into and shown • but if there is a warranty, it is part of the 
contract that the matter is such as it is representea to be, therefore 
the materiality or immateriality signifies nothing. The only ques- 
tion is as to the mere fact. When it is agreed in any contract of 
insurance that a particular statement shall form the basis of the 
policy, the truth of that statement is warranted (6). 

Warranties and conditions must be true. — Warranties and conditions, 
being a part of the contract, must be true if affirmative, and 
if promissory must *be complied with, otherwise the con- [* 145] 
tract cannot oe enforced, notwithstanding the good faith of 
the assured. They are either express or implied (c). The war- 
ranty must be in the policy, or incorporated therein by reference 
(<0* Implied warranties are, however, almost, if not quite, con- 
fined to marine insurance. 

JSo pardcuiar toords necessary for warranty, — No particular words 
are necessary to constitute a warranty ; hence where a ship was in- 
sured, and in the margin was written '^ eight nine-pounders with 
close quarters, six six-pounders on her upper decks, thirty seaman, 
besides passengers," these words were held to amount to a war- 
ranty that the ship was so provided (c). 

(a) 9 App. Cas. 684, 21 So. L. R. 791. 

(6) NewcastU Fire Iruturance Co. v. IPMorran^ 8 Dow H. L. 255. Thomson 
▼. Weems, 9 App. Cas. 671. Weems v. Standard Co,, 21 Sc. L R. 791. 
(c) Gibson v SmaU, 4 H. L. C. 858. 

id) Rotdledge v. BurreU, 1 Hy. BL 255. Worsley v. Wood, 6 T. R. 710. 
(e) Bean v. Stuparty Dong. 11. 
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The foUowinjif words were written in the margin of the policy : 
" In port, 20th July, 1776." The ship was proved to have sailed 
on the 18th July, and Lord Mansfield held that this was clearly a 
warranty ; and though the difierence of two days might not make 
any material difference in the risk, yet, as the condition had not 
been complied with, the insurer was not liable (/). 

Facta warranted must he true though immaterial. — The truth and 
not the materiality of the answers is the question to be considered 
when the answers of the party proposing to effect the insurance 
form part of the contract. Thus where a party who desired to in- 
sure his life received a form of proposal conteining the following 
questions : " Did any of the party's near relatives die of consump- 
tion or any other pulmonary complaint ? Has the party's life 
been accepted or refused at an^ office? " and to iSiese questions the 
answer " No " was untruly returned (jg\ the policy having ex- 
pressed that if any false statement was made to the company in or 
about the obtaining or effecting of the insurance, the policy 
[* 146] should be void, the House *of Lords decided that the an- 
swers of the intending insurers beinp; part of the contract, 
their truth and not their materiality was in question (h). 

Warranties and conditions precedent must be strictly performed, — It 
may be here mentioned that a condition precedent forming part of 
the contract must, like a warranty, be strictly performed. By the 

proposals it stipulated ^' that persons assured should 

procure a certificate from the minister, churchwardens, and some 
respectable householders of the parish not concerned in the loss, 
importing that they were acquainted with the character and cir- 
cumstances of the person insured, and knew or believed that he by 
misfortune and without any kind of fraud or evil practice had sus- 
tained bv such fire the loss and damage therein mentioned." It 
was held that the procuring of such a certificate was a condition 
precedent to the right of the assured to recover, and that it was 
immaterial that the minister, churchwardens, &c., wrongfully re- 
fused to sign the certificate (i). 

Fact warranted miLst be strictly true, — Where the questions and 
answers of a proposal form the basis of the contract, their materi- 
ality cannot be disputed by the assured (A;), and where a thing is 
warranted to be of a particular nature or description, it must be 
exactly such as it is represented to be, otherwise the policy is void 
and there is no contract. Therefore where a policy of fire insur- 
pnce on a mill contained the following warranty: " Warranted that 
the above mill is comfortable to the first class of cotton and woolen 

(/) Bean v. Stupart, Douff. 12 note. 

(g) Ltmdon Assurance v. Matisel, 11 Ch. D. 368, 48 L. J. Ch. 831, 27 W. R. 
444. And see Rikssell v. Canada Life Co., 83 U. C. (C P.) 260. 

(A) Anderson v. Fitzgerald^ 4 H. L. C 484, 17 Jur. 995. See also per Lord 
Blackburn, Thomson v. Weems^ 9 App. Caa. 671. 

(?•) Worsley v. Wood, 6 T. R. 710. 

Ih) Anderson v. Fitzgerald, 4 H. L. C 484, 17 Jur. 995. 
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rates delivered herewith," the mill proved not to be of the fir6t claasi 
and the House of Lords decided that an action on the policy could 
not be supported. In giving judgment Lord Eldon said : *^ It is a 
first principle of the law of insurance on all occasions that 
where a representation is material it *must be complied [* 147] 
with ; if immaterial, that immateriality may be inquired into 
and shown ; but if there is a warranty, it is part of the contract that 
the matter is such as it is represented to be. Therefore the mate- 
riality or immateriality signifies nothing. The only question is as 
to the mere feict. What is the building defado that I ii^ve insured? 
if). But where & policy on cotton- mills contained a warranty that 
they sbould be worked by day only, and a steam engine and hori- 
zoDtal shafts Wjere worked by night, it was held to be no breach of the 
waaanty (m). And a warranty that a mill is '^ worked by day'* only 
is not broken by some portion of the machinery being in motion 
by night (»). 

Not every answer to a question put by the insurers is a warranty. 
Answers may be mere sUitements of intention or opinion, and not 
intended as warranty or representation (o). 

Expression of irUeaUon or opinion. — Thus a steamer was insured 
and was described by the assured as 'now lying in the T. dock 
and intended to navigate the St Lawrence as a freight boat, and to 
be laid up for the winter in a place approved by this company." 
The vessel was destroyed eleven months afterwards by lire, and 
had reftiained in dock the whole time, and it was held (reversing 
the judgment of the Queen's Bench of Lower Canada) that the 
woras were not a warranty, but merely expressed an intention that 
the vess^ should navigate as mentioned (p). 

Insured need not state in detaU Jacts covered by warranty. — The 
insured is not bound to state in detail facts covered by a 
warranty except in answer to inquiries *made by the in- [* 148] 
surers; e. gr., where a life was insured with warranty that 
the life was a good one and the person whose life was insured suf- 
fered from an old wound, which circumstance was not mentioned 
to the insurers, the life having died from an illness which had no 
connection with the wound, the non* disclosure did not disentitle 
the assured from recovering, because the j^uestion to be decided 
was— Has the warranty been proved true? in other words, Was the 
life a good one? not, Was the life subject to any particular infirm- 
ity? Lord Mansfield said : " Where an insurance is upon a repre- 

(0 NewctuUe Fire Insurance Co. v. M^Morran^ 3 Dow H. L. 255 

(w) WhiUhead v. Price, 2 C. M. & R. 447. MayaU v. Mitford, 6 A. & E. 
670. 

(n) MoffoJl V. Mitford. 6 A. & E. 670, 1 N. & P. 783. WhiUhead v Price, 2 
C. M. &R.447, 1 Gale Ex. 151. 

(o) Bmham v. United Guarantee Co., 21 L. J. Ex. 317, 16 Jur. 691, 7 Ex. 
744. Anderton v. Pacific Co.j L. R 7 C P. 65, 26 L. T. N. S. 180, 20 W. R. 

^ (p) Grant v. Etna Insurance Co., 16 Moore P. C. 516, 6 L. T. N. 8. 785, 8 
Jnr. N. S. 705, 10 W. R. 772. 
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sentation, every material cifcamstance should be mentioned^ such 
as age, way of life, &c., but where there is a warranty nothing need 
be tola, but it must in general be proved, if litigated, that the life 
was in &ct a ^ood one, and so it may be though he have a par- 
ticular infirmity (g). 

" The insurers may stipulate for any warranty they please, and 
if the assured undertakes that warranty, although it may be some- 
thing not within his or her knowledge, he or she must abide the 
consequences. But when the insurers intend that there is a war- 
ranty of that sort, they must make it very plain that such is 
their intention (r). They must use unequivocal lan^age, such as 
persons of ordinary intelligence may without any difficmty under- 
stand " («). 

" So Jar as hnown,^^ — ^A warranty that facts stated are true, "so far 
as known to the applicant," will be construed less strictly than one 
without these qualifying words. Proof that the applicant knew 

&ct8 not stated would be on the defendants (t), 
[* 149] * Warranty of good health means of reasonably good health. — 
Where there is a warranty that the person whose life is in- 
sured is in health, or in good health, it is sufficient if he is in a rea- 
sonably good state of health, and even if he laboured under a par- 
ticular infirmity, if it can be proved by medical men that it did 
not at all in their judgment contribute to his death, the warranty of 
health has been fully complied with, and the insurer iq liable. 
Therefore where a policy contained a warranty that B. was in good 
health when the policy was underwritten, and it appeared in evi- 
dence that, though he was troubled with spasms and cramps from 
violent fits of gout, he was in as good a state of health when that 
policy was underwritten as he had enioyed for a long time. Lord 
Mansfield said: ^^ Such a warranty could never mean that a man 
has not in him the seeds of some disorder. We are all bom with 
the seeds of mortality in us *' (w). 

Assured not subject to gout or fits. — So where a policy contains a 
warranty that the assured " has not been afflicted with nor is sub- 
ject to gout, fits, &c.," such warranty is not broken by the &ct of 
the assured having had an epileptic fit in consequence of an acci- 
dent. Lord Abinger said : " The interpretation 1 put on a clause 
* of this kind is nc^ that the party never accidentally had a fit, but 
that he was not at the time of the assurance being made a person 
habitually or constitutionally afflicted with fits, a person liable to 

iq) Ros8Y. Bradshaw, t Wm. Bl 812, 2 Park Ins. 984 (8th ed.). IRStty. 
PboU, 2 Park 985 (8th ed ). 

(r) Gibson v. SmaU, 4 H. L. C 868. 

1$) Life Association of Scotland v. Foster, 11 C. 8. C. (8rd series) 861, 864, 
per Lora Deas, 871 per Lord Ardmillan. Duckett v. WiUiamSf 2 Cr. k M. 848, 
oistingnished. ffare v Barstow, 8 Jur. 928. 

(0 Wilkins y, Germaniay 67 lowB 629 Garcdonv. Hampden Insurcmoe Co,, 
60 Maine 580. 

(tf) Willis V. Pbole, 2 Park 986 (8th ed.). Ross v. Bradshau), 1 Wm, Bl 
812, 2 Park 984 (8th ed.). 
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fits from some peculiarity of temperament either natural or con- 
tracted from some cause or other during life " (x). 

Material statement mUruey but not to knowledge of assured, — A pro- 
viso in a policy that if the declaration under the hand of the per- 
son assured delivered at the insurance office as the basis of the in- 
surance is not in every respect true, and that if there has been any 
midrepresentetion, <&c., then the insurance shall be void, 
will *avoid the policy, if a statement of a material feet con- [* 150] 
tained in the declaration is untrue, though not to Hxe knowl- 
edge of the assured (y). 

Effect of breach of warranty on return of premiums, — If there is a 
warranty of a particular fact simplidter, e. g., against disease, then, 
if it is proved untrue, the risk will never have attached; the pre- 
miums therefore will never have become due, and may, if paid, be 
recovered back as money paid without consideration. But if it 
is also a term of the contract that if the statements are untrue the 
premiums shall be forfeited, then what is untrue so as to avoid the 
insurance is also untrue so as to cause the forfeiture of the pre- 
mium (z). 

Evidence of warranty. — ^The warranty or condition must be con- 
tained in the policy or in some paper referred to b^ the policy, and 
if a policy under seal reft-r to conditions contamed in a printed 
paper without seal or signature, those conditions become part of 
the contract between the parties, and must be complied with be- 
fore the assured can recover (a). 

But though a written paper be wrapt up in the policy when it is 
brought to the insurers to subscribe, and shown to them at that 
time, or even though it be wafered to the policy at the time of sub- 
scribing, still it is not in either case a warranty or to be considered 
as a part of the policy itself, but only as a misrepresentation (6). 

Declarations of insured as evidence of breajch of warranty. — 
Declarations oi the insured uttered some 2J years *before [* 161] 
the insurance, and not shown to have been parts of the res 
gestcs of any acts or fects indicating a diseased condition of the in- 
sured, which the declarations tended to explain, have in America 
been held not admissible to show a breach of warranty (c). 

Particulars required. — If the insurers dispute the title to recover 



ix) Chattock y. Shatoej 1 Mo. & Bob. 498. 

(y) McDonald v. Law Union Fire and Life Assurance, L. R. 9 Q. B. 828, 43 
L. J. Q.'B. 181, 80 L. T. N. S. 646, 22 W. R. 580. Life Assurance of Scotland 
▼. Foster, 11 C S. C (8rd series) 361. Hutchison v. National, 7 C. S. C (2nd 
aeries) 467. WLaws v. U, K. Temperance, 28 C. S. C. (2nd series) 569. 
Thomson v. Weems, 9 App. Cas. 684. Weems v. Standard Co., 22 Sc, 
L.R.791. 

(2) Thomson v. Weems, 9 App. Cas. 671. Weerns v. Standard Co., 21 Sc. 
LR.791. 

(a) RauiUd^e v. BurreU, 1 H. Bl. 256. Worsley v. Wood, 6 T. R. 710. Old- 
*ai» V. Bewicke, 2 H. Bl. 677 note. 

(b) Bean v Stupart, 1 Doug- 12 note. 

(e) Penn.'p^fHinia Mutual L^e Insurance Co. v. WUer, 50 Am. Rep. 769. 
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on the policy on the eround that in the proposals the assurcfl 
stated he had not had certain diseases, whereas he in fact at the 
time had one of them, they will be obliged to give particulars uf 
the symptoms of the disease alleged ((i). 

]Vhere a company takes over business of another company and issues 
new policy, toarranties^ <kc., relate to date of original policy. — If one 
company takes over another's business, and issues a new policy of 
its own for one surrendered, the warranties therein relate back to 
the date of the original and not of the substituted policy (e). The 
liability is shifted or re-insured, not lessened or altered. 

The insurers are not precluded from setting up breach of war- 
ranty in proposals by the fact that they have doubted their truth 
and have sought and received from their agent a further and at one 
time satisfactory report (/). 



{d) MarahaU v. Emperor Life, L. R. 1 Q. B. 36, 35 L. J. Q B. 89, 18 L. T. 
N. S. 281, 12 Jur. N. S. 293. GircUestone v. Narth British and MercaiUiU, 11 
Eq 197, 40 L. J. Ch. 2:^0, 23 L. T. N. S. 392 ; followed in America, Dvight v. 
Germania, 22 Hun. (N. Y.) 167. 

(e) Cahen v. Continental Life, 69 N. Y. 800. 

(/) Bus8dl V. Canada Co, 8 Ontario (App.) 71d. 
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♦CHAPTER VII. [* 152] 

lOBBEPRESENTATION AND CONCEALMENT. 

Uberrima jidea required in contracts of insurance. — The utmost de- 
gree of good faith is required from an assured in effecting a policy 
of assurance. He must not only stale all matters within his 
knowledge which he believes to be material to the question of the 
insurance, but all which in point of fact are so. If he conceals 
anything that he knows to be material, it is a fraud; but besides 
that, if he conceals or fails to disclose anything that may influence 
the rate of premium which the insurers may require, although he 
does not know that it would have that effect, such concealment en- 
tirely vitiates the policy (a). 

Materiality question for jury, — It is a question for the jury whether 
any particular fact is or is not material when its truth is not war- 
ranted or made a condition precedent (6). 

AU material facts to he disdosed. — Policies of insurance are made 
upon an implied contract between the parties that everything ma- 
terial known to the assured should be disclosed. That is the basis 
on which the contract proceeds, and it is material to see that it is 
not obtained by means of untrue representation or conceal- 
ment in any respect (c) that *means in any material respect [* 153] 
{d)y any respect which a reasonable man would think ma- 
terial (e). 

Mr. Justice Bay ley said: "It does not matter whether the in- 
surance is on ships, houses, or lives, the insurer should be informed 
of every material circumstance within the knowledge of the as- 
sured; and the proper question is whether any particular circum- 
stance was in fiax^t material, and not whether the party believed it 
tobeso"(/). 

(a) Per Rolfe, B. Dalglish v. Jame, 2 M*N. & G. 281, 248. See also Lon- 
don Asmrajice V. Mansdy L. R. 11 Ch. D. 868. 48 L. J. Ch. 331, 27 W. R. 444. 
Maynard v. Rhode, 1 Car. & P. 860, 5 Dowl. k R. 266. M'Vonald v. Law 
Union, <tc., L. R. 9 Q. B. 328, 48 L. J. N. S. Q. B. 131, 80 L. T. N. S. 645, 22 
W. R. 530. Duckett v. Williams, 8 L. J. N. S. Ex. 141, 2 Cr. & M. 848. Moens 
V. Heuumih, 10 M. & W. 147, per Parke, B. 157. WatJiwright v. Bland, 6 
L J. N. S. Ex. 147, 1 M. A W. 82, 1 Mo. k R. 481. Fowkea v. Li*ndon and 
Manchester, 8 L. T. N. 8. 309. 82 L. J. Q. B 163, 3 B. & S. 917, 11 W. R. 622. 

(6) Lindenau v. De^orougK 8 B. A C. 686. Morrison v. Muspratt, 4 Bing. 60. 

W Moens v. Heyvoorth, 10 M & W. 157. 

(o) London Assurance v. Mansel, 11 Ch. C. 868, per Jessel, M. R. 

(«) Lindenau v. Desborough, ubi sup , per Lord Tenterden. 

(/) Benkam v. United Guarantee Co., 7 Ex. 744, vl L. J. Ex. 817, 16 Jur. 
^1 Lindenau v. Desborough, ubi sup , per Bajley, J. Newcastle Fire Co, v. 
M'Uorran, 3 Dow, H. L. 255. 
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Mr. Justice Littledale said: '^ It is the duty of the assured in all 
cases to disclose all material facts within their knowledge. The 
non-answering of a specific question would amount to concealment 
if the man knew the fact and was able to answer it " (jg). 

Insurance withxnU any repreaentaiion by assured. — ^When a man ef- 
fects an insurance upon a life generally without any representation 
of the state of the life insured, the insurer takes all the risk, unless 
there was some firaud in the person insuring, either by his suppress- 
ing some circumstances which he knew or by alleging what was 
fake. If the person insuring knew no more than the msurer, the 
latter takes the risk (h). 

Mere " belief** of assured thaJt life in good, health. — If the person ef- 
fecting the insurance only says " he believes " the person whose life 
is insured '^to be in good health," knowing nothmg about it nor 
having any reason to believe the contrary, tnen, though the person 
is not in good health, it would not avoid the policy, because the in- 
surer takes the risk upon himself (t). 
[* 154] * What is concealment, — If a man purposely avoids answer- 
ing a question, and thereby does not sate a fact which it is 
his duty to communicate, that is concealment. Concealment, prop- 
erly so called, means non-disclosure of a fact which it is a man^s 
duty to disclose (A)." 

Condition Misdescription. — The condition in a fire policy as to 
misdescription of the premises applies only to the condition of the 
premises when the policy begins to run. If the description is not 
correct, the policy does not begin to run at all, or only as to parts 
unafiected by the breach of condition. If it is fully performed, 
Hothing whicn happens afterwards, nor even a change oi business, 
could f Sect the policy as to that condition (I). 

If there is fraud in a representation, it avoids the policy as a 
fraud, but not as a part of the agreement (m). 

Effect of misrepreaentation where part of policy. — If representations 
are made part of the policy, they become warranties: and if they 
are untrue, the policy will be avoided, even if the loss nas not arisen 
from the fact concealed or misrepresented (n). 

(g) London Assurance v. Mdnsd, 11 Ch. D. 869, per Jessel, M. R. 

(X) Per Lord Mansfield. Boss v. Bradshaw, 1 W. Bl. 312, 2 Park Ins. 934 
(8Ui ed). 

(t) Patoson V. Watson, 2 Cowp. 787. 

(A;) London Assurance v. }fanselj 11 Ch. D. 870, per Jessel, M. R., 48 L. J 
Ch. 831, 27 W. R. 444 ; and vide supra, p. 151, per Littledale, J. 

(1) Pirn V. Beid, 6 M. & G. 1 (24), 12 L. J. C. P. 299. Shaw v. Bohberds, 1 
N. k P. 279, 6 A. & E 76. 6 L. J. N. S. K. B. 106. 

(m) Per Lord Mansfield. Patoson v. Watson, 2 Cowp. 787. 

(n) Maynardy. Bhode, 1 Car. & P. 860, 5 Dowl. & Ry. 266. 

^ Where questions in application, for life insurance, appears to be not answered, 
or to be imperfectly answered, issue of policy is waiver of imperfection. Pfuenix 
Mut. Life Ins, Co, v. Paddin, 120 U. S 188. 

'In absence of fraud applicant will not be heard to say that certain questions ia 
the application where in fact not dsked. OuthberUon v. North Carolina Home 
Ins. Q>., 96 N. C. 480. 
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Mtarqn'esentation by insurer. — The policy would equally be void if 
the insurer misrepresented or concealed a material fact; as, for ex- 
ample, if he insured a ship on her voyage which he privately knew 
to be arrived ; and an action would Ue against him to recover the 
premium. " The govering principle," said Lord Mansfield, "is ap- 
plicable to aU contracts and dealings. Good faith forbids either 
party, by concealing what he privately knows, .to draw the other 
mto a bargain from his ignorance of that fact and his beUeying the 
contrary " (o). 

^SUxtementa must be true at time contract of insurance actaaUy [* 155] 
inade. — Statements made by a person in a proposal for life 
assurance must be true at the time at which uie contract of assur- 
ance is actually made. Therefore where statements regarding the 
proposer^s healdi were to be taken a^ the basis of the contract, and 
the proposal containing them was accepted upon the terms that 
no msarance should ^ke place until the first premium was paid, 
the company were held justified in refusing to accept the premium, 
a material alteration having occurred in the proposer's health be- 
tween the date of the proposal and the tender of the premium (p). 

Ageni of assured must disclose fuUy, — ^Any person acting by the di- 
rection of the insured, and who is instrumental in procuring the 
insurance, is bound to disclose all he knows to the insurers l^fore 
the policy is effected, and where any misrepresentation arises from 
his iraud or negligence the policy is void (9). 

Even if insurance effected by another agent. — The insurance is also 
vitiated if there be misrepresentation or concealment by any agent 
employed by the assured to obtain the poUcy, and whose duty it 
was not to nave so misrepresented or concealed, even though the 
policy be actually effected by another agent unaware of such mis- 
representation or concealment, but subsequently to the receipt of 
the information concealed (r). 

Statements by life assured. — if before a policy of life insurance is 
effected the life insured is applied to by me office for and gives in- 
formation, he is r^arded as tne agent of the assured, who is bound 
by his statements even though the assured is a stranger to and 
acquainted with him ; and if such statements are fieilse, uie assured 
win not be able to recover from the insurance office. And 
this is so although the assured should leave it to the *agent [* 156] 
of the insurance office to obtain the information (s). 

Answers given by the life insured, must be true. — An insurance was 
effected by a credfitor on the life of his debtor, who gave untrue 

io) Carter v. Boehm, 8 Burr. 1910. 
^ (p) Canning v. Farquhar, 16 Q. B. D. (C. A.) 727, 66 L. J. Q. B. 225, 54 
^ L. T. 860, 84 W. R. 423. 

(g) Fitzherbert v. Mather, 1 T. R. 12. Re Universal Non-Tariff Fire Co., 
Forbes? daim L. R. 19 Eq. 485, 44 L. J. Ch., 761, 23 W. R. 464. 

(r) Blackburn Low & Co. v. Vig<yr9, 17 Q. B. D. ( C A.) 558, 55 L. J. Q. B. 
847, 54 L. T. 852. y ^ -c \ J , 

(«) Er>erett v. Desborough, 5 Biog. 508. 
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answers to the questions, "Who is your medical attendant? Have 
you ever had a serious illness? " The creditor was ignorant of the 
misrepresentation, and the debtor did not die of the disease he 
was then afflicted with; but it was held that the misrepresentation 
avoided the policy, for being part of the policy, the oargain was 
only conditional, and it was equally a conaition let it be made by 
whomsoever it may (t). 

Misrepresentation through agent of (hmpany, — If the misdescrip- 
tion is in fact due to the act of an agent of the company, even if 
material, it will not affect the policy (w). 

" Spitting blood " untrue staiement regarding, — One of the terms of 
a policy of life assurance was that it should be void if anything 
stated by the assured was untrue. The assured stated that he had 
not had any spitting of blood, and the Court h^ld that as one sin- 
gle act of spitting of blood would be sufficient to put the insurers 
on inquiry as to the cause of it, the fact should be stated (x). 

Temperate habits, — Where a policy of life assurance is effected, 
and a declaration made by the assured that the person whose life 
is insured is of sober and temperate habits, upon a question being 
raised after his death as to his sobriety, the jury have to say, not 
whether the deceased was intemperate to such a degree as to injure 
his health, but whether he was of sober and temperate habiis at 
the time of the insurance. There is nothing to prevent an 
[* 157] office from stipulating that even though a man ^s health *be 
not impaired, every person whose lite is insured at their 
office shall be a person of temperate habits (v). 

Proof of intemperance. — Where the insured has warranted him- 
self temperate m his habits and that he has always strictly been 
so, the insurers must (says Lord Blackburn), to successfully resist 
payment, " prove drinking carried on, before the date of the wai^ 
ranty, to such an extent as to amount to intemperance, and bo 
often and continuously as to amount to habits of intemperance. 
They are not obliged to prove anything more." In the construc- 
tion of such a warranty the same learned lord held that " we must 
take into account the normal habits of people in the class and in 
the locality where the person insured lives " (z). 

Meaning of ** under influence of liquor. — The expression ** under 
the influence of liquor " in an accident policy means ** that a man's 
conduct is banefuUy influenced by the liquor he has drunk " (a), 
or that he is " under such influence of intoxicating liquor as dis- 



(t) Mai/nurd v. Rliode, 1 Car. & P. 360, 5 Dowl & R. 266. 

(m) Re Universal Non-Tariff Fire Co., Ex parte Forbes' daim, supra. Som- 
ers V. Athenceum. d:c , Co , 9 Lr. Can. Rep. 61, 8 Lr. Can. Jur. 67. 

(x) Geach v. IrujaU, 14 M. & W. 96, 15 L. J. Ex. 87, 9 Jur. 691. 

(y) Southcomb v. Merriman, Car. & Mar. 286. 

(z) Per Lord Blackburn, Thomson v. Weems^ 9 App. Cas. 684. Weems ▼. 
Standard. &c, Co.., 21 Sc. L. R. 791. Lord Watson, however, differed as to 
"locality," seep. 696. 

(a) itacrobbie v. Accident Insurance Co , 23 Sc. L. R. 891. 
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turbe the balance of a man's mind or the intelligent exercise of his 
fcculties " (6). 

A provision in a life policy that the assurance should " not ex 
tend to any death, or injury, happening whilst the assured was 
under the influence of intoxicating liquor " means that the insur- 
ance will not extend to a death, or injury causing death, happen- 
ing whilst the assured is under the influence of intoxicating liquor; 
and therefore it would suffice for an insurer, in resisting the claim, 
to show that the assured was under such influence when he re- 
ceived the injury from which death afterwards resulted (c). 

Has proposal been declined by any other office ? is material question, — 
The question ** whether a prof)Osal has been declined by 
any other office " is a material one, and must be *truly [* 158] 
answered by an intending assured, otherwise the policy 
granted to him will be void {d). 

Condition. QmcealmenL Omission, — But a mere omission in a 
reposal to fill in any answer to a question whether the insured 
as ever been a claimant on a fire insurance com pan v, he having 
in fact been so, is not a concealment of a material met (e). The 
insurers should insist on an answer, as the grant of a policy with- 
out it may amount to a waiver. 

Non-communication of former illness, — A policy of insurance on 
the life of another, who at the time of the insurance is in a good 
state of health, is not vitiatecl by the non-communication by such 
person of the fact of his having a few years before been afflicted 
with a disorder tending to shorten life, if it appear that the disorder 
was of such a character as to prevent the party from being conscious 
of what had happened to him whilst suffering under it (/). Untrue 
but innocent statement as to health. — An untrue statement of the 
assured as to the state of his health, if made in ignorance of his 
true physical condition, will not in general vitiate the policy ((/), 

Usual medical attendant. — A medical man who has attended only 
once ought not to be named as the usual medical attendant of the 
person whose life is insured. The word " usual " implies having 
attended more than once (A). 

Reference to vrrong mediccd man. — If there be a reference to a man 
who had been the medical attendant, and no reference to the per- 
son who was the medical attendant of the life insured at the time 



(6) Mair v. Railway Pctssengers' Insurance. 37 L. T. 866. 

(c) Ibid. 

(d) London Assurance v. Mansd, L. R. 11 Ch. D. 3«3, 48 L. J. Ch. 331, 27 
W. R 444. 

(e) London and Lancashire Insurance Co. v. Honey^ 2 Victoria' Law 7. 
(/) StoeUy. Fairlie, 6 C A P. 1. 

(g) Fowkes v. London and Manchester Insurance Co , 8 L. T. N. S. 309, 82 
L J. N. S. Q. B. 168, 8 B. & S. 917, 11 W. R. 622; but mde Thomson v. Weems, 
9 App Cas. 684. 

(*) Huckman v Furnie, 8 M. & W. 606, 620, 7 L. J. N. S. Ex. 168y 2 
Jur. 444. 
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the policy was effected, such an omission to refer to the proper per- 
son would vacate the policy (i). 
[* 159] ^Hace of residence. Assured in goaL — ^The assured being ia 
goal at Fisherton Auger, but who had previously lived ia 
her own house at the same place, employed an agent to effect a 
policy of insurance on her life. ' One condition of the insurance was 
that a declaration should be made of the state of the health of the 
life insured, and the agent stated that he had proposed on behalf of 
Elizabeth Swayne (ihe assured) of Fisherton Auger, and that she 
was then resident there. It was stipulated that the policy was to 
be valid only if the statement were free from all misrepresentation 
or reservation, and it wad held to be a question for the jury whether 
the imprisonment was a material fact, for, if so, the keping it back 
would be fatal to the recovery of the money from the insurance 
company (A). 

Meaning of ^'residenceJ^ — ^The term "residence" in the proposal 
for an insurance means the place where the proposer is living or 
residing at the time of making the proposal, and not where he has 
been residing before or where he is going to reside afterwards; 
therefore, where, in a proposal to an insurance office for a life policy, 
tlie proposer gave of his residence the address where he was then 
and was going to be at for the next three months, although he usu- 
ally resided in Ireland, and returned there three months aftierwards, 
it was held that the place of residence was not untruly stated (Q. 

Ooneealment of fire to adjacent premises. — The plaintiff having one 
of several warehouses next but one to a boat-builder's shop, which 
took fire on the same evening after that fire was apparently extin- 
guished, insured that warehouse without apprising the insurers of 
the neighboring fire. Though the terms ot the insurance did not 
expressly require the communication, it was held that the conceal- 
ment of this fact avoided the policy (m). 
[*160] ^StatemerU partially true. — A statement true as far as it goes, 
but not the whole truth, and not a complete answer to the 
question which it proposes to answer, is untrue within the meaning 
of a condition that " any untrue statement shall avoid the policy " 
(n). But where, in answer to a question as to the name and resi- 
dence and profession or occupation, the proposal stated '^ A. B. of 
S. Hall, Esquire," the person Deing an ironmonger though resident 
at S. Hall, and being also an e^^quire, the statement was held not to 
be untrue, though it was imj)erlect (o). 

What must he stated under the general question. — ^Under the general 



U) Everett v. Desborough, 6 Bing. 514, per Tindal, C. J. 

Ik) Muguenin v. Ragley, 6 Taunt 186. 

(Vj Orogan v. London and Manchester Industrial Co., 58 L. T. 761. 

(m) Btrfey. Turner, 6 Taunt. 888. 

(n) Catenove v. BritUh Equitable, 6 C. B. N. S. 487, 29 L. J. C. P. 160, 1 L. 
T. N. S. 484, 5 Jut. N S. 1309, 8 W R. 243. 

(o) Ptrrins v. Marine and General Travellers, 2E.kE. 817, 29 L. J. Q. E 
17, 24-/, 2 L. T. N. S. 688, 8 W. R. 565, 6 Jur. N. S. 69, 627. 
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question put by an insurance office, ''Id there any other circom- 
8taDce within yoar knowledge which the directors ought to be ac- 
quainted with ?'' it is the duty of a party effecting an insurance to 
communicate to the office information of every &ct which any 
leasonable man would think material, and it is a question for the 
jury whether any particular fact was or was not material (jp). 

Desaripiion mdistantiaUy correcL — If the description of the property 
be substantially correct, and a more accurate statement would not 
have varied the premium, the error is not material: hence where 
buildings were described as built of brick and slated, but it turned 
out that one of the buildings was not roofed with slate but with 
tarred felt, and no higher premium would have been charged if the 
iact had been disclosed, it was held that the misdescription was im- 
material and not sufficient to vitiate the policy (jq). But conceal- 
ment of the fact that a wooden building behind a warehouse 
was used as a kitchen has in Canada been ""held &tal (r). [* 161] 
A statement that no fire is ke]3t and no hazardous goods de- 
posited refers to natural use of fire and deposit of goods (a). 

Effect of concefdmerU as against purchaser without noticc^-SupfTeB" 
jiou of a fact material to the insurance company to know, discovered 
between the acceptance by the office and payment of the first pre- 
mium, will avoid the pohcy even as against a purchaser for value 
without notice (t). 

MUrepresentajUon by one company to another on re-ineu/rance. — ^And 
where one insunince company induced another insurance company 
to grant a policy by way of re-assurance on the representation that 
they, the former company, intended to retain part of the risk, which, 
however, they subsequently got rid of by a further re-assurance, 
the policy was declared void {u). 

Effect qf innocent misrepresentation^ where etvpulation thai untrue staU- 
fnent should forfeit all money paid. — Where it was stipulated that in 
case of an untrue statement all moneys paid on account of the in- 
surance should be forfeited and the insurance itself should be null 
and void, both the policy-money and the premiums were forfeited 
by a statement as to the health of the life insured, untrue in point 
of fact, though not within the knowledge of the party making the 
statement (x). 

Disdoewe of concealed fact before payment by insurer. — If although 
a material fact were misrepresented or suppressed at the time the 

(p) Lindenau v. Desborough, 8 B. & 0. 586. London Assurance v. Hansel^ 
L R 11 Ch D. 869, 48 L. J. Ch. 381, 27 W. R 444. 

(a) Re Universal Non-Tariff Fire Insurancey Forbes^ daim^ L. R. 19 Eq. 465, 
44 L J. Ch. 761, 28 W. R. 465. 

(r) Barsalou v. Royal, 15 Lr. Can. Rep. 1. 

(«) Dobson V. Sotheby, 1 Mo. & M 90 

(/) British Equitable v. Great Western Railway Co , 20 L. T. N. S. 422, 88 
L. /. N. S Ch. 814, 17 W. R. 561. 

(tf) Trail v. Banna, 4 Giff. 485, 10 L. T. K. S. 215, 88 L. J. Ch. 521, 12 W. 
a. 678 

(x) Duckefi v WiUiams, 2 Cr. &. M. 848, 8 L. J. N. S. Ex. 141. 
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itiBuranoe was effected, it was disclosed to the insarance office be- 
fore the money was paid, so that the payment was made by them 
with full knowledge of all the facts, the insurers cannot afterwards 

recover the money back (y). 
[* 162] V ^Order for delivery up of j)olicy on ground of fravd, — ^The 
Courts will at the suit of the insurer, order a policy to be de- 
livered up to be cancelled on the ground of fraud in effecting the in- 
surance when the instrument is not void on the face of it ; and in such 
case the plaintiffs have a better equity if they brinsr their action in 
the lifetime of the assured than if they wait until after his death (z). 

Private knowledge of insurer does not affect assured^s duty. — The as- 
sured cannot lessen his obligation to disclose a fact by speculating 
on what may or may not be in the mind of the insurer, or as to 
what may or may not be brought to his mind by the particulars 
disclosed to him by the assured, if those particulars fall snort of the 
fact which the assured is bound to communicate (a). 

New policy issued on old application. — If a policy is issued and de- 
clared conditional on the truth of an application which does not in 
fact contain a just and true exposition of all requisite facts respect- 
ing the condition of the property, and subsequently a new policy h$ 
issued at a reduced premium but without a new application, the 
new policy will also be conditional on the truth of tne old applica- 
tion (i). 

A room described as a^^ dwdling house.^ — ^When a man has only 
one room in a house and insures his goods therein, describing the 
place as the dwelling-house of the assured, he will be entitled to re- 
cover even with a condition that the house, buildings, or other 
places where goods are deposited shall be accurately described, 
since such description goes to the structure of the house and not to 
the interest of the assured therein Tc). 

Misdescription of premises, — ^The building or other place where 
goods aredeposited mustbecorrectly described (d). But the 
[* 163] ^wrong description arising from the act of the insurers or 
their agent is no defense (e) ("). 

The condition as to accurate description of premises relates to 
their construction and not to their tenure (/). 

Effect of misrepresentation as to part of property insured. — It is usual 

M Bilbie v. Lumbey, 2 East 469. Wing v. Harvey ^ 5 De G. M. & G 265, 28 
L. J. Ch. 611, 23 L. T. 120, 18 Jur. 894, 2 W. R. 870. 

(a) Fean v. Craig, 8 Y. A C Ex. 216, 3 Jur. 22. 

(a) Bates v. HewiUy L. B. 2 Q. B. 595. 606, 86 L. J. Q. B. 282, 15 W. B. 
1172. 

(6) Martin v. H(me Insurance Co,, 20 U. C (C. P.) 447. 

Ic) Friedlander v. London Assurance, 1 Mo &. B. 171. 

(d) Casey v. Goldsmid, 2 Lr. Can. Bep. iOO, 4 Lr. Can. Bep. 107. 

(e) Somers v. Athenceum, 9 Lr. Can. Bep. 61, 8 Lr. Can. Jur. 67. London^ 
Lioerpool and Globe v. Wyld, 1 Canada (S- C ) 604. 

(/) Friedlander v. London Assurance, 1 Mo k B. 171. 

(') Where asent knew that buildings insured where not entirely situated on 
the land of the nrm. Held that company was estopped from claiming that 
was avoided. German Fire Ins, Co, y, Carrow, 21 HI. Appl. 681. 
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to fitipalate in a policy that misrepresentatioii as to part of the 
property insured shall avoid the policy as to such part In Canada 
the Courts have heen inclined so to hold independently of the con- 
dition (g). The question seems to turn on the divisibility of the 
contract. When there are two express subjects of insurance, the 
house and the goods therein, it is difficult to see on what principle 
a misrepresentation as to incumbrances on the house should avoid 
the insurance as r^ards the house, unless some special (and it 
would be very harsh) condition were made to that effect (A). 

Such policies have been held in several cases indivisible, but 
they contained a stipulation that '' the policv," not that the part 
relating to the builaing, should be void in the event which hap- 
{)ened (t). And as the policies in question were not for two dis- 
tinct considerations (j), out for one entire consideration, viz., the 
Sremium on house and goods, the Courts, in the absence of a con- 
ition that misrepresentation as to part should avoid the policy in 
part, were unable to assist the assu^d, saying that where in a pol- 
icy tlie risk is distributed between the two subjects, this is 
merely to limit the Uabilitv in respect of each part, *not to [* 164] 
divide the contract (k\ Where house and goods were in- 
sured in one policy /or a gross premium, but separately valued, a 
misstatement as to the ownership of the house was in New York 
held fatal to a claim for loss to the house, but it was also held that 
the contract was divisible, and that the insured could recover the 
loss to the goods (I). 

What netiher party need mention, — Either party may be innocently 
silent as to grounds open to both to exercise their judgment 
upon (ni). 

What insured need not mention. — ^The insured need not mention 
what the insurer knows, nor what he ought to know, nor what he 
takes upon himself the knowledge of, nor what he waives being in- 
formed of, nor what lessens the risk agreed and understood to be 
run by the express terms of the policy, nor general topics of spec- 
ulation, as, for instance, the insurer is bound to know every cause 
which may occasion natural perils, such as the difficulty of the 
voyage, the kinds of seasons, the probability of lightning, hurri- 
canes, earthquakes, &c. (n). 

(g) BuUer v. Standard Fire, 4 U. 0. (App.) 899. JRtus v. MutiuU, tkc, Co., 
29U.C. (Q. B.)78. 

{h) PhUlipM V. Grand River Insurance Co., 46 U. C. (Q. B.) 884, per Cam- 
eron, J., 868. 

(t) Gere District Mutual Fire v. Samo, 2 Canada (S. C.) 411. Cashman t. 
London and Lioerpool Fire, 5 Allen (New Bruns ) 246. 

(j) Hopkins ▼. Prescott, 4 C. B. 578, 591. Harris v. Venables, L. R. 7 Kx. 
285.240. 

{k) Goie District Fire v. Samo, 2 Canada (S. C.) 411, per Ritchie, J., 421, 26 
U. C. (C. p.) 465, 1 U C. (App.) 545. 

(I) Schuster ▼. Dutchess Ins. Co., 102 N. Y. 260. 

(m) Carter v. Boehm, 3 Burr. 1910, per Lord Mansfield. 

(n) Per Lord Manafield, Carter v. Boehm, H Burr. 1910. Bates y. Hewitt, 
L. R 2 Q. B. 696, 606, 86 L. J. Q. B. 28d, 16 W. R. 1172. 
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r^l65] ^CHAPTER VIII. 

CONDITIONS IN POUCEES. 

• 

All policies contain a certain nnmber of conditions declaratory 
of the terms and limitations under which the policy is granted, 
and of the duties of the assured, and to some extent imposing du- 
ties upon him in excess of those implied by law. Some such con- 
ditions are precedent to the effectual making of the contract, and 
if they are not satisfied, the policy does not take effect at all. 
Others presuppose the contract made, but are precedent to the 
accrual of a right to sue thereon. Others declare events in which 
all right under the contract is forfeited. Others deal with the mode 
of settling disputes, and others limit the period for bringing a 
claim (*). 

fbrfeUure Oy prhs doctrine not applieable. — ^The rules as to forfeit- 
ure of real estate do not apply to forfeiture under conditions in a 
policy, and the plain words' of the policy must be adhered to and 
followed, and performance on the cy pr^ doctrine will not suf- 
fice (a). 

Condition. Waiver, — ^Non-performance of a condition contained 
in a policy makes the policy voidable at the eleciion of the insur- 
ers. They may waive the forfeiture, or by their conduct after no- 
tice of the breach estop themselves from setting it up. '* The word 
void in a private instrument can rarely if ever exclude the possi- 
bility of confirmation " (6). 
f* 166] *JVeM7 agreement after breach cf condition. — ^A new agreement 
may be relied on either as waiver of a breach of the orig- 
inal contract or as a substituted contract In this case the ques- 
tion by whom the agreement was made is material, since some 
agentB of a company may have an authority to make new con- 
tracts which others have not (c). 

Mode of uaiver. — ^When a breach of a policy not under seal may 

(a) Want v. Blunt, 12 East 183, 187, per EUenborough/ 0. J. NeOl y. Union 
Mutual, 45 U. G. (Q. B.) 591, 609. 

(6) Armstrong v. Turquand, 9 Ir. C. L. 82, 45, per Christian, J. Wing v Hot* 
wy, 5 De G. M. 266, 23 L. J. Ch. 511, 23 L T, 120, 18 Jur. 894, 2 W. R. 870. 
Canada Landed Credit Co. y. Canaaa Agricultural Insurance Co-, 17 Giant 
(U. C.) 418. 

(c) Si^pple y. Conn, 9 Ir. C. L. 1. British Industry Co. r. Ward, 17 C. B. 
646. 652. 

(^) An endorsement on the back of a policy, not being referred to dierein, or 
in the by-laws, is no part of the policy and does not bind the assured. Plantenf 
MutwH Ins. Co. y. RowUmd^ 66 Md. 286. 
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be waited in a particular way, and the insurers would be obliged 
to waive it if uxe assured performed the requisite acts, there ia 
nothing to prevent the insurer from waiving the breach in othev 
ways (3). 

ReMuiion to pay made in ignorance of breach no waiver, — Where 
the assured has not disclosed incumbrances on the property in- 
sured 08 required by a condition in the policy, a resolution of the 
directors of the company to pay a loss under the policy made in 
ignoranoe of this breach o^ condition is no waiver of such breach, 
and they are free to rescind the resolution and defend the action (e). 

Oomprtynuse in ignorance of facts. — So also, if in ignorance of a 
fraud avoiding the policy thev compromise the claim, they may 
get the compromise set aside (e> 

Fire policies. Condition as to misdesaripUon and concealment — 
Though by the general principles of insurance law any material 
misdescription or misstatement of or omission to state mc\a mate- 
rial to be known for estimating the risk avoids a policy, most fira 
policies contain an express condition on the subject (/). 

The Ist condition in a fire policy usually (g) declares *that [* 1673 
misdescription of the builcung or place to be insured or 
in which goods to be insural or contained, and any misstate* 
ment or omission to state facts material to be known for estimating 
the risk, shall avoid the policy as to the property affected by sucE 
misdeecription, misstatement, or omission. 

Oondition. Misrepresentation. — ^This condition deals with state- 
ments or representations relating to the actual position and char- 
acter of the p^mises insured, in order (as the insurers themselvei 
express it) that their agent may form an accurate and sound opin- 
ion and judgment of the nature and extent of the risk. 

The general law of insurance, independently of the condition, 
visits any material misrepresentation oy totally exempting the in- 
surers from liability, because all that is to be done on one side is 
the consideration for all that is to be done on the other, all the 
promises are referred to all the considerations (A), but the condition 

(d) Supple y. Cann, 9 Ir. C. L. 1. 

(«) Stainton v. Carron Co., 10 Jar. N. S. 873. Dunnage v. White, 1 Swans. 
137. Phillips V. Grand River Fire Mutual Insurance Co., 46 U. C. (Q. B ) 334. 
Queen Insurance Co. v. Demnney, 26 Grant (U. C) ^94, a very full case. Her- 
odes Co. v. Hunter, 15 C S. C (1st series) 800. 

(/) Benson v. Ottowa, 42 U. C. (Q. B.) 282. 

ig) Such condition usually runs as follows: — ''Any material misdescription of 
any of the property proposed to be hereby insured, or of any buildings in whic^ 
property to be fio insured is contained, and any misstatement of, or omission to 
state, any &ct material to be known for estimating the risk, renders the policy 
void as to the property affected by such misdescription, misstatement, or omission 
reqjectively." 

(A) PerBramwell, B., Harris v. Venables, L. R 7 Ex. 240. Wmiamsony. 
Commercial Union, 26 U. C. (C. P.) 691. Fim y. Beid, 6 M. & G. 1, 6 Scott N. 
R. 982, 12 L. J. C. P. 299. 
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provides that the misrepresentation shall avoid the policy as to the 

Sroperty affected thereby. It may therefore be contended that nn- 
er the condition the contract may be treated as divisible, and the 
benefit therefore be lost to the assured only so £ELr as r^ards that 
part of the property affected by the misrepresentation. Such a re- 
sult would make the operation of the condition more favorable to 
the assured than that of the Common Law, under which a ma- 
terial misrepresentation would take away the whole benefit of his 

policv (i) 
[^ 168] ^he 2nd provision made by fire conditions is as to the 

use of the property insured, and provides against increase 
of the risk after insurance, unless assented to; also that property 
removed from the place where the risk has been taken to any other 
shall cease to be covered on such removal (k). 

User of things inawred. Condition as to aUeration, Removal, — Poli- 
cies cease to attach to goods removed both by the general principles 
of insurance law and a particular condition, which, however, pro- 
vides that assent or sanction of the insurers may be obtained and 
indorsed the policy. In some cases the policy even provides for 
the covering of other goods or risks pending its term. 

Suspense of policy during forbidden uses. — In America, conditions 
are framed aealing specifically with rock oils and volatile oils and 
burning fluids, forbidding their use and making the insurance in- 
effectual so long and only so long as the forbidden use continues 
(t). Policies containing such conditions are not avoided, but only 
suspended during the presence of such artides on the insured 
premises. 

■It will be for the insurers to prove the character of the substance 
in respect of which they claim such exception (m). 

Inapplicable conditions. — Difficulties may be and have been caused 
by issumg forms of policy without striking out those conditions in- 
dorsed on the policy which are inapplicable to the subject-matter 

insured, but leaving the (question of the application of the 
\^ 169] conditions to the proviso (if any) *in the bocly of the policy, 

" That thia policy shall be subject to the several conditions 

(t) Ctuhman v. London and Liverpool Co., 5 Allen (New Bruns.) 246. Gore 

Pistrict Mutual Fire v. Same, 2 Canada (S. C.) 411. 

{k) Such conditions are usually as follows : — '^ If afler the risk has been under- 
taken by the insurers anything whereby the risk is iiicreased be done to ])roperty, 
or to or upon or in any building in which property hereby insured is contained^ or 
if any property hereby insured De removed from the place in which it is herein 
described as being contained, without in each and every of such cases the assent 
6t sanction of the insurers signified by endorsement hereon, the insurance on the 
property affected thereby ceases to attach." 

' (I) Putnam v. Commonwealth Insurance Co.f 18 Blatch. (U. S.) 869, and cases 

there cited. 

(m) Buchanan v. Exchange Fire Co., 61 N. Y. 26. Mears v. Humboldt, 87 

Am. Rep. ^47, 92 Penn. St 15. 
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flmd r^ulalions herein and hereon expressed so far as the same are 
or shall be applicable " (m) ('). 

Thus a policy framed for buildings was issued to cover a ship. 
The 7th condition stipulated that if more than twenty pounds of 
gunpowder should be on '' the premises " at the time ot a loss, such 
loss should not be made good. And the Privy Council held that 
the word '^ premises " must be taken to mean the ship for the pur- 
poses of the said policy, and that the word having a clear legal mean- 
ing, viz., '*the subject or thing previouslv expressed," no evidence 
of usage as to carriage of gunpowder in snips as freight was admis- 
sible to show the condition inapplicable to a steamer (n). 

And if a policy, though improper in form, be accepted by the 
assured, he must be taken to have read it, and it is just that he 
should be bound by the proper legal construction thereof. 

Increase of rvtL — When a business classed in the memorandum 
on a policy as extra hazardous is carried on after insurance, it will 
avoid the policy ,and the verdict of a jury that it does not in- 
crease the risk will be set aside (o). It would be otherwise if the . 
fact that the company considered the business extra hazardous was 
merely in the instructions to agents (p). 

Change of busifoeaa, — A chaoge in the nature of the business car- 
ried on in the assured's premises, whereby the risk is increased, 
and without proper notice, avoids the policy (9), (•). even where 
the increased risk is caused by a tenant without his land- 
♦lord's knowledge (r). But it has been held in Canada [* 170] 
that notice of the change of business to the insurer ^s agent, 
without sending in the policy for indorsement, will suffice if there 
be no condition to the contrary («). 

^ing liqtwr. — Sellinj^ liquor by retail has been J^eld in Canada 
not to be an increase of risk where a policy has been taken out on 
groceries and patent medicines. But in England spirit-selling is a 
hazardous trade, and a grocer could not become a licensed or un- 
licensed retailer of spirits without risking his insurance (0- 

(«) Grandin v. Rochester Co., 107 Penns. 26. 

in) Beacon Life and Fire Co. v. Gibb, 1 Moore P. C N. S. 73, 7 L. T. N. 8. 
7*,11W. R. 194, 9Jur N. S. 186. 

(0) Merrick v. Protfincial Insurance Co., 14 U. C (Q. B) 489. 

(p) Same case. 

(?) Shato V. Robherds, 1 N. &. P. 279, 6 A. & E. 75, 6 L. J. N. S. K. B. 106. 

(r) Long v. Beeber, 61 Am. Eep. 632. Liverpool and London, <fcc., Co. v. 
Guniker, 9 Davis (Sup. Ct. U. S.) 118. 
W P&k V. Phcenix Mutual Insurance Co., 45 U. C. (Q. B.) C20. 
(0 Nicholson V. Phoenix Mutual, 45 U. C. (Q. B ) r69. 

' Policy on a hotel, its furniture, &c , excepted "goods held on storage-'* 
Held (hat furniture stored to be used in the business of the hotel was not within 
the exception. Continental Insurance Co. v. Pruitt, 65 Texas 125. 

' Where insurer knows that premises may bo used for storing cotton, and 
the policy stipulates that '* when building is used as a warehouse the rate will bo 
chanp:ed"; tne storing of cotton will not avoid policy. Steers v. Home Ins. Co.. 
«8 La. An. 952. 
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Ihvem, — Change of occupation from a private house to a tavern 
without consent of the insurance company would avoid the policy 
under the condition against increasing the risk : but a coffee-house 
tavern after a change to Pome other equally hazardous business 
is not a tavern within this rule (u) ; and if the change be to a 
which the^ company have allowed, the policy will, it seems, hold 
good (x). 

Conditions as to txaer of thing insured. Shaw v, Robberds. — One^ of 
the conditions (3rd) of a policy was that unless the trades carried 
on be accurately described, and if a kiln or any process of fire-heat 
be used and not noticed in the policy, the policy was to be void ; 
and another condition (6th) stated that if the risk should be by 
any means increased, notice was to be given to the office, otherwise 
the insurance to be void (y). The assured lent his kiln, which was 
used only for drying corn, to another person on one occasion to 
dry bark, which was more dangerous. Change of use with increase 
of risk. — No notice was given to the insurers, and the kiln was de- 
stroyed. It was held that the 3rd condition related to the time 
of insuring, and that nothing which occurred afterwards 
[* 171] *could bring the case within that condition, which wasfaMj 
performed when the risk first attached; that the 6th condi- 
tion jpointed to an alteration of business, permanent and habitual; 
and if the plaintifi'had either dropped his business of corn-drying 
and taken up that of bark-drying, or added the latter to the former, 
the case would have been within that condition. But the single 
act of kindness was no breach of the 6th condition, and the plain- 
tifif was allowed to recover (2). 

Olen V. Lewis, Use by way of experiment comirary to condition, — In 
Olen V. Lewis (a) the question was whether the placing a small 
steam-en^ne on the premises and using it in a heated state to turn 
a lathe simply for the purpose of ascertaining by the ex])eriment 
whetiberit was worth tne plaintiff's while to buy it, avoided the 
policy, having regard to its conditions* one of which was that in 
case of any alteration in a building insured, or of an v steam-engine, 
Ac, or any other description of fire-heat being introduced, or of any 
trade, business, process, or operation being carried on ... . 
notice must be given, and every alteration be allowed, &c., other- 
wise no benefit should arise to the assured in case of loss. Parke, 
B., in giving judgment, said : " The clause implied that the simple 
introduction of a steam-engine without fire will not affect the policy, 
but it will if fire is put to it. It makes no difference whether it is 
used on trial or as an approved means of carrying on the parties* 
business, nor does it make any difference that it is used for a longer 

(u) Doe d, Pitt v. Lamina, 4 Camp. 78. 

(x) Campbell v. Liverpool and London Fire, 18 Lr. Can. Jur. 809. 
iy) See also Dobson v. Sothebi/, 1 M. & M. 90. Pirn v. Reid, 6 M. & G. 1, 12 
L. J. C. P. 299, 6 Scott N. R. 982. 
(«) Shaw V. Robberds. 1 N. & P. 279. 6 A. & E. 76, 6 L. J. N. S. K. B. 106. 
(a) 8 Ex. 607, 22 L. J. Ex. 228, 21 L. T. 115, 17 Jur. 842. 
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or a shorter time. And referring to Shaw v. Robberda^ the learned 
Baron said : ^' That case is the only one which approaches the 
present, and we cannot help feeling that the construction of the 
policy in that case may have been somewhat influenced by the ap- 
parent hardship of avoiding it by reason of the accidental and 
charitable use of the kiln, the subject of the assurance. If 
*in that case the condition has been, inter o/ta, that no bark [* 172] 
should be dried in the kiln without notice to the company, 
vbich would have resembled this case, we should have been far from 
thinking that the Court would have held that the drying which 
took place did not avoid the policy, by reason of its being an ex- 
traordinary occurrence or an act of charity. We are therefore of 
opiDion that the defendant [the insurance company] is entitled to 
jadgment" 

(hen. — Building an oven on premises insured, if it be safely built 
and there is no evidence to show that it increases the risk, will not 
prevent the assured from recovering the insurance-money (6). 

Erection of engine. — Where the insured put up an engine in a brick 
house, and the insurer's agent gave notice that increased premium 
woi^d be required, and assured applied to his insurers and else- 
where for insurance thereon at enhanced premium and was refused, 
he was nonsuited, on the ground that the policy was known by him 
to be void (c). 

Non-occupation increasing risk. — Leaving the premises unoccupied 
may increase the risk, and if it does will be within this condition. 
Whether non-occupation lessens or increases the risk depends on 
circumstances. The whole question, which does not seem to have 
arisen here, is very fully considered in a Canadian case (jd), where 
the American cases are cited and discussed. * 

Ceasing to occupy without fraudulent intent has been held in 
New Brunswick not to come within a condition avoiding the 
ix)licy in case of increase of *risk through change of occupa- [* 173] 
tion, unless proof were given that under the circumstances 
and position of the building it was more liable to destruction when 
unoccupied (e). 

Empty house, — Notice of vacancy if required by a condition must 

(5) NaughUr v. OHawa AgriuUural Insurance Co., 43 U C. (Q. B.) 121. Sil- 
lent V. Thornton, 8 E. & B. 868, 28 L. T. 187, 18 Jur. 748, 2 W. R 624, 23 L. J. 
Q. B. 362. Baretty, Jermy, 8 Ex. 585, 18 L. J. Ex. 215. GUn v. Lewis, 22 
L J. Ex 228, 17 Jur. 842, 8 Ex. 607, 21 L. T. 116. Stokes v. Cox, 1 H. A N. 
533, 26 L J. Ex 118, 28 L. T. 161. 8 Jur. N. S 46, 8 W. R. 89. 

(c) Rdd V. G<yre District Mutual, 11 U C. (Q. B.) 846. . 

(cf) Abrahams v. Agricultural Insurance Co., 40 U. C. (Q. B.) 175. And see 
Bennett v. Agricultural Co., 60 Conn. 420. 

(«) Foy V. Etna, <fcc., Co , 8 Allen (New BrunB, 29. 

(/) Canada Agricuiturai Credit Co. v. Canada Mittued Fire Co., 17 Grant 
(U.C.)418. 

* Where policy provides that company shall not bo liable while *' premiums" 
are unoccupied, if loss occurs while house was unoccupied, except by a few uten- 
■ilsj no recovery can be had, even though the land particularly described in the 
policy was occupied. Sexton v. Hawkeye Ins. Co., 69 Iowa 99. 

153 



* 174 THE LAWS OP INSURANCE. 

be given in reasonable time. Three days will not be too long {J\ 

Change of occupancy. — Description of the building insured as a 
farm-house, the column for the name of the occupants being left 
blank and the premises being at the time, and remaining until the 
loss, unoccupied, is no breach of a condition to give notice of a 
change of occupancy (jf). 

Condition as to disclosing other insurance must be observed. — The im- 
jportance of being informed of the names of the offices which are 
jointly interested in a risk is obvious to all who have any ac- 
quaintance with the law and practice of insurance, and nothing, 
therefore, can be more reasonable than that the persons assuring 
should stipulate for information being given as to the offices in 
which other insurances are existing or are subsequently taken out; 
and it is competent for them to stipulate that if any erroneous or 
untrue representation be made on this point the policy shall be 
void, and, if they do bo, the Courts cannot hold any part of the 
representation immaterial (h). But if they want the information 
they must stipulate for it (i) ; and failure to disclose it is not 
fraud (k\ , 

Breacn of a condition that other insurance shall be notified to 

the grantor of a particular policy, and notice thereof in- 

[* 174] dorsed on the policy or otherwise recognized *by the 

grantor, is, unless waived, absolutely fatal to any claim on 

the policy. 

The condition can be, of course, broken only by the failure to 
disclose insurance in companies other than that by which the pol- 
icy containing it is granted (Z), and by policies actually on a por- 
tion of the same risks (m). 

Policy accidentally over lapping. — A mere possibility that some 
portion of the risk covered by both policies might accidentally 
coincide would not, it seems, constitute such a douole insurance as 
is meant by this condition (n). The existence of a marine }>olic7 

M London and Lancashire Co. v. Honev, 2 Victoria Law 7. 

(n) Parsons v. Standard Co , 4t U. C. (App.) J 26. Western Assurance Co, r. 
Attwdly 2 Lr. Can Jur. 181. 

(i) UPDoneUv. Beacon Fire and Life, 7 U. C. (C. P ) 808. 

{k) Similar conditions are found in some English policies, but hare not been 
litigated. 

(1) Citizens^ Company of Canada v. Parsons, 7 App. Cas. 96, 118. 

(m) Australian AgricuUural Co. v. Saunders, L. R. 10 G. P. 668, 44 L. J. 
C. P. 891, 83 L. T. N. S. 447. 

{n) Per Bramwell, B., in case last cited, L. R. 10 G. P. 674. 

* Tenant moved on Tuesday and owner took possession on Wednesday, and 
until Friday evening was engaged in preparing it for occupation, intending to 
move into it on Saturday, frida^ night house burned. Held, that policy waa 
not avoided on the ground of it being vacant or unoccupied. JEddy v. Hatokeye 
Ins. Co., 70 Iowa 472. 

® Policy insuring hog house, conditioned to be void if premises become va- 
cated by removal of owber or occupant, is not avoided by the fact that use of hog 
house as such is discontinued. KimbaU v. Monarch Ins. Co., 70 Iowa 513. 
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on goods which are landed and warehoused for a special purpose 
will not vitiate a fire policy made on them by breach of this con- 
dition, as the underwriters would not be liable while the goods 
were so warehoused (o). 

ChndUion as to subsequent insurance. — ^An insurance efiected subse- 
quently to the policy sued upon in another company in substitu- 
tion for a lapsed policy to the like amount in a third company 
does not avoid the policy sued upon under a condition as to giving; 
notice of a subsequent insurance, if the grantors thereof have had 
notice of the lapsed policy if existing when their policy was granted 
or have recognized it if granted after their own (p). 

SubsequerU'-'Jurther, — Subseouant insurance may be treated as 
meaning subsequent and further, an addition which seems in ac- 
cordance with common sense ( p ). 

But if the assured takes out a policy in a bad company, in sub- 
stitution for one lapsed in a good company, some increase of a 
liability to contribute might arise to other companies. 

*Oondition against double insurance. — It has been held in [* 176] 
Canada tiiat where two insurances were made on the same 
property with one person, agent of two companies, the companies 
would not be estopped from setting up the condition vitiating their 
policies in the case of other insurance, on the ground that the 
knowledge of the agent could not here be deemed knowledge of 
the principal ( p ). Sut if the doctrine laid down in Blackburn v. 
Vigon (9) is to apply alike to insurer and assured, this Canadian 
new seems wrong. 

Odwr insurance, — ^An omission to give the names of other ofiices 
in which the applicant is insured will avoid any policy granted on 
the application where there is a condition to that efiect (r). 

Where it is stipulated that such other insurances must be allowed 
by indorsement, no action will lie on the policy containing such 
term till the indorsement has been made, whatever be the equita- 
ble remedy, since the indorsement is agreed evidence of the in- 
surer's assent to other insurances («), (*). 

Notice of other insurance. — Verbal notice to the insurer's agent 
will not bind the insurer, and the assured is not entitled to insist 
upon a reform of the policy by an indorsement of the insurance of 

(0) Ibid. 

(p) Parsons v. Standard Inaurance Co,, 4 U. C (App.) 826. Facaud ▼. 
Monarch Insurance Co., 1 Lr. Can. Jur. 284. 

(p) Shannon v. G&re District Mutual, 2 U. C. (App.) 896. 

\q) 17 Q, B D. 558. 

v) Citizens' Insurance Co, v. POrsons, 7 App. Cas. 118. Parsons y. Standard 
CO'jiV.C. (App.) 826. 

(«) Noad V Frovincial Insurance Co., 18 U. C. (Q. B.) 684. Chapman v. 
Lancashire Co, 13 Lr. Can. Jur. 86, 2 Stevens Quebec Digest 407 (P. C). 

' Where a condition requires that additional insurance must be consented to 
in writin?, if a waiver is relied upon it must clearly appear that notice was given 
tod indefinite conversation is not sufficient to constitute waiver. New Orleans 
Ins- Assn y. Griffin, 66 Tex. 282. GoldwUer y. Liverpool, and London, and 
Okbc Ins, Co , 89 Hun. N. Y. 176. 
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which he has given merely verbal notice, as this would be ooiUpel- 
ling their assent, which was ex hypothegi in their discretion (0* (*)• 

A consent signed by the secretary has been held to bind the 
company (u), but this must depend upon the authority, actual or 

constructive, given to the secretary. 
[''^ITG] * Waiver. — If the company has been informed by the 
agent of the other insurance, and knowing of it issues a 
policy, they will be taken to have waived the condition (x). 

The condition will not be deemed waived if the i usurers, on get* 
ting notice after the fire, reserve the objection till action brought (y). 

Mortgagee of mutual policy. — In a mutual insurance company 
when a uolicv is assigned, with consent of the insurer, to a mort- 
gagee, tnough he becomes a member, further insurance by the 
mortgagor, which the mortgagee did not know of and could stop, 
will not affect his policy under the condition relating to double in- 
surance (z). 

Foreign company. — If further insurance be effected in a foreiga 
company, it is stUl such an insurance as to avoid a policy contain- 
ing a condition against double insurance, being an insurance in 
fact(a),0. 

Moriaagee. — Insurance made by a mortgagee without the knowl- 
edge of the mortgagor will not avoid a policy taken out by the lat- 
ter and containing such a condition, for the further assurance must 
be by same person or in the same interest (b). 

Interim receipt — Insurance by interim receipt may fall within the 
provision, as, the duration of the interim insurance being limited, 
the question has been raised whether after expiry of the time lim- 
ited the assured was entitled to have a policy or not, since if he 
was it would be a case of other insurance (c). 



(t) Billington v. Promncial Insurance Co. 2 U. C. (App.) 158, 8 Canada 182. 

(u) Attwell V. West^nm, 2 Lr. Can. Jur. 181. Soupras v. Mutual Insurance 
Co , 1 Lr. Can. Jar. 197, a case of notice given after fire. Chalmers v. Mutual 
Fire Co-^ 8 Lr Can. Jur. 2. 

(x\ BiUinaUm v. Provincial, 2 U. C. (App.) 158, 178, 8 Canada 182. 

ly) AttweU v. Western Insurance Co., 2 Lr. Can. Jur. 181. 

(z) Mechanics^ Ben^ Society v. Gore District Insurance Co., 40 U. C. (Q. B.> 
220 286—8. 

(a) Ramsay Cloth Co. v. Mutual, <fec., Co., 11 U. C (Q. B.) 616. 

(6) Gilchrist v. Gore District, <fcc., Co., 84 U. C. (Q. B.) 15. Carpenter t. 
Providence Washington Co , 16 Peters (U. S.) 501. Kdly v. Liverpool, London 
and Globe, 2 Han. (New Bruns.) 266. Johnson v. North British and Mercan^ 
tile, 1 Holmes (C. Ct- U. 8.) IIT. 

(c) Hatton v. Beacon, 16 U. C. (Q. B) 817. Bruce v. Gore District Mutual 
Co., 20 U. C. (C. P.) 207. Mason v. Andes Co. 28 U. C. (C. P) 37. 

* An applicant told agent that he meant to obtain further insurance in other 
companies and asked him to so notify the company. Agent replied that it would be 
neeoless until such insurance was obtained. Held, that the company was estop- 
ped from denying liability, on the ground that its policies forbade additional insur- 
ance without its consent. Kitchen y. Hartford Fire Ins, Co., 67 Michigan 185. 

* There is no double insurance where lessor obtains insurance on a building, 
and lessee on machineiy. Planters^ Mut^ Ins. Co* v. MawUmd^ 66 Md. 286. 
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*That the aastiTed so thought is evidence as to the bona [* 177] 
fides of the assured in his dealings (d). 

Other inswrance on part ofjproperty. — If the assured take the benefit 
of another policy on part oi the same premises but not effected by 
him he will avoid the first policy where notice has not been given (e). 
Condition ogqiMt other insurance vnthout notice. Assignee in bartk- 
rupicy. — A condition in a policy avoiding itif the assured or his as- 
signee should effect other insurance and not, with reasonable dili- 
gence, ^ve notice and have it endoreed on the policy, binds the as- 
signee m bankruptcy of the assured. Bankruptcy, — By the bank- 
ruptcy he becomes owner of the whole insurance effected by the 
bankrupt for the benefit of the estate. His subsequent insurance 
in his own name with another company would, if recoverable, enure 
to precisely the same interests; and the bankrupt's resulting interest 
in any surplus of his estates after all debts, <tc., are paid would be 
precisely the same under both i)olicie8 (/). 

Who may waive. — Such condition cannot be waived by an ordi- 
nary agent where the consent is to be written on the policy (g). An 
inspector, whose duties are to examine into the circumstances, ad- 
just the loss, and settle and report, is not an agent who can give 
such consent (A). He might waive a condition as to a written 
statement of the loss, that being within the scope of his duties. 

Prior to sybsequent policy. — Itx) visions avoiding a policy for not 
disclosing other insurance apply to other insurance prior or subse- 
quent to that in the policy containing the stipulation. A 
man may therefore avoid two policies by not giving *notice [* 178] 
to the grantors of each as to the existence of the other. But in 
America it has been held that if the assured could never have recov- 
^rwl on the policy of later date the prior policy is not avoided (i). 

Policies proTnised biU not actually issued. — When a man seeks fur- 

u^er insurance and notifies the previous insurance, and his applica- 

^Q is accepted and his premium paid, but the policy not issued 

(>efore a loss occurs, the second insurers cannot object that the 

fohcy if issued would have contained a condition against further 

^omnce unless indorsed (Jfc), (")• 

fVhat things covered by policy. — An ordinary fire policy only covers 
PiX)perty in which the assured has a beneficial interest, and by its 
^'iuition excludes property held on trust or commission unless ex- 



R 



/? ^e<< V. Citizens, 6 U C. (App.) 696. 

ylJ^Voe V. JohnsUnen Mutual Dutnct Insurance Co., 7 U. C. (C. P.) 56 
„ y > •^odfcwm V. Forsler, 2 E. & E. 468, 29 L J. Q. B. 8, 88 L. T. 290, 7 W. 
S TT V, SchondUr v. Wahe, 1 Camp. 487. Dickson v. Provincial Insurance Co., 
, N S; (C- P-) '^7, 168. 

W ?al« V. Lewis, 9 Q. B. 780, 16 L J. Q. B 119. 
W *cuon V. Hartford Fire, 87 U. C (Q. B.) 487. 
^i^^ Staeey v. Franklin Fire, 2 Watts & Serg. (Penn.) 606. 
iJcN BaiU V. Si. Joseph Fire Co.j 78 Missouri 871. 

Xoprovision in policy rendering it void in case of other insurance does not ap- 
. ,rhen the other insurance previously effected was void, because of a violation 
vy. condition. Stevens y. Cimem^ Ins. Co , 69 Iowa 668. 
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pressly described as such (Z). Sundry articles of household fiimi- 
ture are frequently excluded from insurance, either from their fhi- 
gility of the difficulty of valuing them, and insurers will not take 
on any terms risk of destruction of deeds, bonds, bills of exchange,' 
promissory notes, money securities, or books of account Many 
persons effecting insurances have not the slightest consciousness 
that their most valuable household effects, such as pictures, piano, 
prints, jewels, clocks, and watches, are wholly uncovered, unle^ 
specially mentioned, and that the policy does not cover the clothes, 
<&c., of their guests or servants, unless special stipulation be made 

that to effect (").' 
[* 179] ^SpontaneotLS combustion, — The risk of damage to property 
occasioned by its own spontaneous fermentation or combus- 
tion is also excluded by provision. But this condition only affects 
the particular property in which the spontaneous action arises, 
and does not remove liability for other goods ignited thereby. 

Condition as to interest insured, — Some cases which at first sight 
seem bailments on trust are by their particular circumstances really 
transfers for value on special terms as to the mode of settling the 
accounts between the parties. Where this is so the policy will not 
be void for not disclosing the nature of the title of the assured, as 
the property is not held on trust or commission within the mean- 
ing of the condition requiring property so held to be specifically 
insured or described (m). 

Such is the case with millers receiving wheat from different 
farmers, which wheat, by the consent of the farmers, was mixed 
with other wheat and became part of the miller's current stock to 
grind or to sell, subject to a right in the farmer's at any time (n). 
So also with commission merchants who receive and store grain in 
elevators and give receipts, but are not bound to do more than de- 
liver a like quantity and (juality of wheat (o). 

Riot Invasion. Rebellion, — Risk by riot, civil commotion, inva- 

(Z) **Tliis policy does not cover property held on trust or on commission, unless 
expressly described as such ; nor chma, glass, looking-glasses, jewels, clocks, 
watches, trinkets, medals, curiosities, government stamps, prints, paintings, draw- 
ings, sculptures, musical, mathemati^, or philosophical instruments, patterns, 
models, or moulds, unless specially mentioned in the policy, nor deeds, bonds, 
bills of exchange, promissory notes, securities for money or books of account, nor 
gunpowder, nor loss or damage by fire to property occasioned by its own sponta- 
neous fermentation or heating, or by or through invasion, foreign enemy, riot, 
civil commotion, or military or usurped power, nor loss or damage by explosion, 
except loss nr damage by explosion of gas in the premises referred to in thia 
policy, not forming part of any gas-works." 

(m) South Australian Insurance Co. v. EandaUj L. R. 8 P. C. 101, 6 Moore 
P. C. N. S. 841, 22 L. T. N S. 848. 

(n) Same case. 

(o) Baxter v. Hartford Fire Co., 11 Bissell (U. S Circ. Ct.) 806. 

** Policy insuring brick store, excepted ** fences and other yard fixtures, side- 
walks, store furniture and fixtures'' held to cover wooden shed or awning in front 
of building, supported on pillars sunk in ground, with raflers extending into brick 
wall; but shelving in house, and an office enclosed with railing, are '* store fix- 
tures" within the exception. Commercial Fire Ins, Co, v. AUekf 80 Ala. 671. 
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sion, foreign enemy, military or usurped power is expressly ex- 
cepted in most if not all fire policies. Civil commotion is defined 
by Lgrd Mansfield as an insurrection of the people for general pur- 
poses of mischief not amounting to a rebellion, since no power is 
usurped (p ). 

Wnere a party of men came to a coal-mine, fired *shots [* 180] 
and drove away the watchman, and set fire to premises, this 
loss was in Pennsylvania held within the exception against riot 
(g). The recent lUot (Damages) Act, 1886 (r), gives compensation 
out of the police rates where a house, ship, or building, in any po- 
lice district, has been injured or destroyed, or the property therein 
has been iniured, stolen, or destroyed, by rioters, and provides 
(s. 2) that where any person, having sustained such loss, has re- 
ceived, by way of insurance or otherwise, any sum to recoup him 
in whole or in part for such loss, the compensation payable to him 
shall, if exceeding such sum, be reduced by the amount thereof, 
and in any other case shall not be paid to him, and the pajer of 
such sum shall be entitled to compensation as if he had sustained 
the loss. 

Actus DeL — Earthquakes, hurricanes, forest fires, and fires occa- 
sioned to insured property by or during the existence of such con- 
tingencies have been m some cases excepted from the risk («). 

Qmdition as to change of title of property, — Policies on house or 
goods are conditioned to cease to be in force as to any property 
tiiereby insured which shall pass from the insured to any person 
otherwise than by will or operation of law unless notice thereof be 
given to the insurers (") and the subsistence of the insurance in fa- 
vour of such other person be declared by a memorandum indorsed 
thereon by or on behalf of the insurers. 

The usual condition is as follows: ^'This policy ceases to be in 
force as to any property hereby insured which shall pass from the 
insured to any other person otherwise than by will or operation of 
law, unless notice thereof be given to the company, and the sub- 
sistence of the insurance in favour of such person be 
♦declared by a memorandum indorsed hereon by or on [* 181] 
behalf of the company." " 

Independently of the condition, ifisurances against fire have 

( p ) Drinkwaier v. London Assurance, 2 Wils. 868. Langdale v. Mason, 2 
Park Ins. 965 (8th ed.). Mason v. Sainsouri/, 8 Doug. 61. Ularke y. Blything, 
2 B. ai^ C. 254. 

(q) Lycoming Fire t. Schwenk, 40 Am. Rep. 629, 96 Penn St. 89. 

Ir) 49 & 60 Vict c. 88. 

(«) Commercial Union v. Canada Mining j dtc, Co., 18 Lr. Can. Jur. 80. 

(u) Lj/nch V. DatxelUi Bro. P. C. 481. SadUrs Co, v. Badcock, 2 Atk 664. 
As to French law, see Forgie v. Royal Insurance Co., 16 Lr. Can. Jur. 84. 

^' Where agent knew of change of membership of firm. Held, to estop in- 
florer from claiming that policy was avoided. German Fire Ins. Co, v. Carrow, 
21 HI App. 681. 

' ' Condition against sale of the property without consent of company, is not 
▼itiated by a sale from one assured to the other, they being co-partners. New 
Orleans Ins, Assn. v. Hotberg^ 64 Miss. 61. 
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never been assignable as of right like marine policies (u). But the 
particular mode whereby the assent to hold the assign insured 
shall be testified is purely matter of contract The conditions are 
framed to exclude parol consents by agents of the insurer. 

Under this condition the policy is good for the insurers or ad- 
ministrators of the insured, and also for a trustee in bankruptcy 
(x), or a liquidator on the winding up of an assured joint-stock 
company, or it would seem for a continuing partner under an 
assignment to him by a retirinj^ partner (y). 

''Where freehold property is insured the policy enures to the real 
and not to the personal representative of the assured (z). 

If property insured were sold and the contract was complete, but 
the property not actually in the purchaser's possession although at 
his risk, the original assured could recover nothing on the policy 
and the purchaser would be his own insurer. If the property was 
not paid for, the question of vendor's lien might arise, but if the 
property had passed from the vendor it is submitted that tiiis con- 
dition would preclude him from recovering (a). 
[* 182] ^Bankruptcy. — When an assured is bankrupt, the prop- 
erty in the policy having passed from him, he is not even 
a party to an action on the policy, and consequently discovery can 
not be had from him (6). 

Effect of eocecuHon, — If property were seized and sold under an 
execution, it would seem that a policy upon such property would 
not cease to be of force under the conmtion, as the change of own- 
nership would be due to th^ operation of law, tiie judgment and 
execution (c). 

A condition is sometimes inserted forfeiting the policy for seizure 
of goods under an execution or for dispute as to title. But the 
condition does not operate until there has been a change of pos- 
session, as it amounts merely to a stipulation that the policy shall 
cease to be binding in any case where the property on the goods 
passes by legal process from the hands of the assured (d). 

Seizure in execution. — Such a condition is not wholly unjust and 
unreasonable, for it is always an important matter to the insurers 
that the goods should be m the custody and ownership of the in- 
sured, whose interest alone* they insure; and, if they are taken 
from nim, the damage and risk to the insurers are as great, whether 

(«) WorsUy v. Wood, 6 T. R. 710. Oldman v. Beuncke, 2 H. Bl 577 note. 
Jackson v. Forster, 1 E. &. E. 46 », 29 L J. Q. B. 8, 83 L. T. 890, 7 W R, 578. 

(y) Vide cases cited in note to Hathaway v. State Insurance Co. 52 Am. Rep. 
438 ; but see contrd. the principal case. 

(z) Parry v. Ashley, 8 Sim. 97. Culbertson v. CoXj 43 Am. Rep. 204. 

(a) Rayner v. Preston, 18 Ch. D. 1, 50 L. J. Ch. 472, 44 L. 1 . N. S. 787. 29 
W R. 547. CasteUain v. Pretion, 11 Q. B D. 896, 52 L. J. Q. B. 866, 49 L. T. 
N. 8. 29, 81 W. R. 557. New South Wales Bank v. North British and Mercan- 
Hie Co., 2 N. S. W. Law 289, 8 N. S. W. Law 60. 

(6) Manchester Fire Assurcmce Co. v. Wykes, 23 W. R. 884, 88 L. T. 
N. 8. 142. 

[c) May V. Standard Fire Co., 6 U. C. (App.) 605. 
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they have been taken rightfallj or wrongfully. But it is unjust to 
the assured tiiat the policy should be determinable by the mere 
wanton or illegal act of another, which the insured may have re- 
sisted as £Eur as possible, and which he could not prevent 

But a mere technical levy, which does not increase the hazard of 
the insurers when the insured remains in full enjoyment 
0^ and has the same power and the *same interest to pre- ["^ 183] 
serve the property as before, does not seem within the con- 
dition {e). 

Condition against alienation of property. Amgnment of policy, — 
When a condition is inserted in tne policy against alienation of 
the property, and the policy is assigned by the insured to an 
assignee not interested in the property, such assignee does not by 
the assignment, and the assent of the insurers thereto, become the 
insured under the policy, and the policy still remains liable to be 
defeated by a breach of the condiiion by the assignor. 

In no case can an assignment of a &re policy be validly made 
without the insurer's assent (/). 

Mere notice of transfer will not suffice. Notice cannot compel 
assent (g). 

Assignment known to insurers. Waiver of forfeiture, — But if the in- 
surers discover that an assignment has been made under such cir- 
cumstances as to render the policy void, and on notice of a loss 
cell for and obtain the proofs of loss on the footing of the policy 
being in full force, they will no longer be at liberty to elect to treat 
the policy as forfeited, even though the condition be that the policy 
Bhau not bind until tne assignment is approved (g). 

Assignment of claim on a policy after loss is not a breach of 
this condition (A). Where a total loss has happened^ the policy, 
and all claim under it, can be effectually and safely assigned. Bat 
in cases of partial Ices, to assign the policy would avoid it as to the 
balance of the insurance-money ^not payable in respect of the par- 
ticular loss which already occurred (t). 

^Proceeds of policy hypothecated, — When a policy is issued [* 184] 
to one person, the loss or part thereof being made payable 
to another person or persons as their interest may appear, the last 
words are in reduction of the amounts specified as payable, and 
those persons can only claim up to the limit prescribed, even if 
more is due to them. The balance goes to the assured (ib). 

{e) Same case. 

(/) Forgie v. Royal Insurance Co,, 16 Lr. Can. Jar. 84. New Sovih Wales 
Bank v. North British and Mercantile Co., 8 N. S. W. Law 60. Kanady v. 
The Gore District Mutual Fire Co., U Canada (Q. B.) 261. 

{g) Canada Landed Credit Co, v. Canada Agricultural Insurance Co,, 71 
Grant (U. C.) 418, 428. 

(A) Garden v. Ingram, 23 L. J. Ch. 478. Waydell v. Provincial Insnrafiee 
Co., 21 U. C. (Q. B ) 612. And see Bandall v- Lithgow, 12 Q. B. D. 525. 

(t) Kerr y, Hastings Mutual, 41 U. C. (Q. B.) 217. 

(i) Dear v. Western Assurance Co., 41 U. C. (Q. B ) 558. 
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Benefit of pciicy not secured by aaeigrmient after breach of condition. 
An insared cannot of course by assignment after condition broken 
enable a trustee to recover for nim what be cannot recover for him- 
self. If the assign held the contract freed from the old conditions, 
it would amount to a different and less onerous contract than tibe 
one assigned. Assent to an assignment does not amount to a 
waiver of conditions broken, unless such breach is at the time 
known (J), Mortgagee canH recover for mortgagor who has broken oonr 
dition — Consent with notice of breach is waiver of that breach, 
where a mortgage is effected, and if necessary assented to by the 
company ; though the mortgagee may be able to recover his mort- 
gage-money, he cannot recover any surplus for the mortgagor if 
uie latter has broken a condition (m\ This is nnalogus to the rule 
in life assurance where the assured mortgages and subsequently 
commits suicide (n). 

Limitation of time to me, — Insurers may lawfully (o), and do in- 
variably, limit the time in within which an actionmay be brought 
to a period less than that allowed by the Statute of Limitation. It 
10 obvious that to have stale claims made upon them might involve 
them in considerable difficulties as to the proofs and evi- 
|[^ 185] dence adduced in support 'Hhereof which would not ariae 
if prompt action were insisted on.'* 

Qround iherec^, — ^The true ground on which the clause limiting 
the time of claim rests and is maintainable is that, by the contract 
of the parties, the right to indemnity in case of loss and the liabil* 

Sof the company therefor do not become absolute unless the rem- 
/ is sought within the year. The stipulation goes to the right aa 

well as the remedy The clause contemplates a loss aboat 

which a contest arises or may arise between the assured and the 
company, and in respect to which the right to indemnity may be 
denied. The object was not to foreclose it and prevent a resort to 
the proper tribunal, but to compel a speedy resort and a termina- 
tion of the controversy while the facts were fresh in the recollection 
of the parties, and witnesses and the proofs accessible (p ). 

(I) Wing v. Hartfexfy 28 L. J. Ch. 611, 5 De 6. M. k G. 265, 18 Jar. 394, 23 
L. T. 120, 2 W. R. 870 

(m) Oxford Building Society v. Waterloo JUutual I%re Insurance Co,, 42 
U.C. (Q. B)181. 

(n) Solicitorff^ Sse , Co. r. Lamb. 2 De G. J. k S. 250, affirming same case 1 
H. k M. 716, 83 L. J. Oh. 426, 10 L. N. T. S. 702, 10 Jur. N. S. 789, 12 W. R. 
041, followed in City Bank v. Sovereign Co., 82 W. R. 657. 

(o) Grieve v. Northern Assurance Co., 5 Victoria L. R. 448. The Oonits of 
iome American States have held othenriae, so also in Lower Canada, Wilson ▼. 
StaU Fire, 7 Lr Cao. Jnr. 228. 

(p) Crayy. Hartford Fire, 1 Blatch. (U. S.) 280. Sieen v. Niagara JFKre 
Co., 42 Am. Rep. 297. 

^^ Where ai^ent of company indnoes assnred to forbear brii^nr suit within 
the time limited by policy, the company waives the limitation. Sisn t. Sawk^c 
Ins. Co., 69 Iowa, 184. 

Also where company offers to pay speciiic sum, less than that claimed, it waives 
right to require Dreliminarr proofs of loss as a pre-requisite to right to sue in lees 
than six days. Commercial Fire Ine. Co. v. Auen, 80 Ala. 571. 
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Time varies, — ^Tbe time limited by the condition varies. It is 
reckoned by days or months (i. «.. calendar months) (g), but usually 
does not exceea twelve months trom the date of the loss or refusal 
and rejection of a claim made under the policy. To make the con- 
dition effectual against the assured, it must be pleaded as a defence 
like the Statute of Limitations itself (r), and it has a like effect 

Decree for payment of insurance-money toiihout grant of policy. — Jf 
the pjolicy ousht to have been, but has not been, issued, and a de- 
cree is made }br payment by the insurer on the footing of the pol- 
icy having been actually issued, the insurer cannot avail himself of 
the condition as to limitation of the time for suing, the action to 
compel grant of a policy not being an action on the policy («). 

Effect ofUmiUng condition, — Where the covenant by the insurers is 
to pay a certain time after the loss, the real period within 
which *the assured could sue may, by the limiting condi- [* 186] 
tion,be virtually reduced to the interval between the day at 
which payment ought to be made and the last day of the period 
within which action must by the condition be brought (0, since the 
time for bringing the action in the absence of special terms will run 
from the happening of the event insured against, but the insured 
will not know until after the time given to the company to pay 
whether they intend to settle the claim or make it necessary for 
him to sue tnem. And where proofs of loss are received within a 
reasonable time, before the expiration of the period fixed by the 
policy for suing, the company cannot cut off the right to sue by 
withholding its decision upon the proofs until that period has ex- 
pired, even though the time allowed for examinmg the proo& 
would have consumed it (w). 

The insured is in a somewhat better position where, as in some 
policies, his time runs alternatively from the loss or refusal of the 
comp?!ny to pay. The same rule holds in the case of re-insurance, 
for the loss or damage is the injury, not the payment of the loss, 
and' an action brought within twelve months of payment, but more 
than twelve months from the loss against a re-insurer, has on this 
ground been held too late (x). 

Notice of loss to be given to company. — Fire policies also contain a 
farther proviso, running as follows : — " On the happening of any 
loss or damage by fire to any of the property hereby insured, the 
insured is forthwith to give notice in writing thereof to the com- 
pany (**), and within fifteen days at latest to deliver to the com- 

(q) Pomares v Provincial Insurance Co., Steven's Digest (New Bnins.) 237 
(1878). Cornell v. Liverpdol and London, 14 Lr. Can. Jur. 256. 

(r) Lambkin v. Western Assurance Co, 18 U. C (Q B.) 287. 

(«) PenU^ V. Beacon Insurance Co., 7 urant (U. C ) 180 

[t) See, however, Lambkin v. Western, 12 U. C. (Q. B ) J^61. 

(tt) Chambers v. Atlas Insurance Co , 60 Am Rep. 1, sl Conn. Rep. 17. 

(z) Procincial Co. v. Etna Co., 16 U. C. (Q B.) 186. 

* * Giving notice of loss and rendering particular account required by the policy 
to resident agent of foreign insurance company, is notice to the company. liorth 
British d: If. Ins. Co v. Orutchfield, 108 Ind. 278. 
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pany a claim for any loss or damage, containing as particalar ai\ 
account as may be reasonably practicable of the several articles or 
matters damaged or destroyed by fire, with the estimated 
[* 187] value of each *of them respectively, having r^ard to their 
several values at the time of the fire, and in support thereof 
to give all such vouchers (3/), proo& and explanations as may be 
reasonably required, together with, if requirea, a statutory declara* 
tion of the truth of the account; and in aefault thereof no claim in 
respect of such loss or damage shall be payable until such notice, 
accounts, proofs and explanations respectively shall have been 
given and produced, and such statutory declaration, if required, 
shall have been made." 

Preliminary proofsj <fcc. — The l^ality of this condition is well 
established. ** It has long been the practice of companies insuring 
against fire, for the purpose of their own security, to incorporate in 
their policies by reference to their proposals various stipulations 
for matters to be done by the assured making a claim before the 
company is to pay him, and (as the remedy by action for not com- 
plying with this stipulation could not afford them any protection) 
to make the fulfilment of those conditions a condition precedent 
to pay. There was much controversy on the subject about a cen- 
tury ago, but since the case of Wordey v. Wood (z) it has bc^n set- 
tled law that this mode of protecting themselves is efiectual " (a]). 

Preliminary proofe are required for the benefit solely of the in- 
surer, in order that he may ascertain the nature, extent and char- 
acter of the loss, and, the condition in the policy in respect thereof 
being inserted for his benefit, there is no reason why lie may not 
waive or extend the time in which the proofs are to be furnished, 
nor is it necessary to prove an express agreement to waive 

[* 188] ^Condition aa to notice of I088, — ^The insured must immedi- 
' ately upon a loss give notice to insurers thereof ("). In 

London the same duty devolves by statute on the fire brigade when 
they have knowledge of a fire. But the condition applies irrespect- 
ive of place or the magnitude of the fire or damage done, and many 
minor fires only doing slight damage, and to extinguish which the 



(y) Cinq Mara v. EauitabUy 15 U. C (Q. B.) 143, 246. 

(z) WorsUy v. Wood, 6 T. R. 710. See also Brown v. London Assurance 40 
Hun. (N. Y.) 101. 

(a) London Guarantee Co. v. FearnUy, 5 App. Cas. 911, 915, 43 L. T. N. S. 
890. 28 W. R. 898. 

(6) See Edwards v. Travellers^ Ins. Co.. 23 Blatoh. (U. S. Cire. Ct) 228, as 
to the view which the Courts take these conaitions as to proofs, notices, &c- 

^ ^ An agent, havinff authority to adjust loss, tells assured, after an examina- 
tion, that nothing further is requii-ed, there is a waiver of further preliminary 
proofs of loss, although clause of policy states that agent has no power to waive 
condition. Indiana ins. Co. v. Capehart, 108 Ind. 270. 

^^ Provision of policy, requiring notice of a loss, may be waived by an agent 
who has authority to adjust losses, even though policy provides that it shall not 
be bound by the acts of its agents. Stevens v. CHtizens Ins. Co., 69 Iowa 658. 
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fire engines are not needed, come within the condition. The duty 
of the fire brigade does not affect the contract between the parties. 

'Rme for givina notice. — ^** Immediately " or "forthwith" means 
within a reasonable time and without any unjustifiable delay (a), 
and reasonable time has been held in New York to be a matter for 
the Court (6). Due diligence will be required in the notification 
even when the insurance is on interim receipt. Notices given 
eleven (c), or eighteen (d), days after the fire nave been held too 
late, but one given five days after the fire, one of such days being 
Sunday, has been held in time by American Courts («). To whom 
to be giveru — But notice to a local agent, it seems, will not do, unless 
he is specially named as the proper person to receive it ; and if the 
particular number of days is named, the notice must be given 
within that time (J). 

Notice of loss. t^eswrrvptUm of delivery. — ^Where a policy requires 
notice of loss to be given forthwith by the assured to the assurer 
and is silent as to the mode of service, the insurer will be presumed 
to have received the notice, if it be proved to have been properly 
addressed and posted, since the post is the natural and obvious 
mode of communication in matters of business, especially when 
assured and assurer reside in different places (a). And in 
America the ^presumption has been held to be base4 on [* 189] 
the governmental organization and conduct of the public 
mail service rendered efficient through sworn officers, and on com- 
mon experience as to the due transmission and delivery of matter 
entrusted to the post (/). The same rule applies to proofs (/). It 
has been held in Canada that the insurer must object at once to 
defects or lateness of notice (^), but in some American States a dif- 
ferent view obtains (K), If, however, the silence of the insurer 
misleads the assured and prejudices his claim, the insurer will in 
Buch case be held to have waived his right to notice or proof, or 
will be estopped from disputing that they were delivered in due 
time. 

Prdiminary notice. AgerWs adjustment. — Unless the insurer can 
flhow fraud, he will be precluded by his agent's adjustment of a 
loss from denying that he had proper notice thereof (i). But if 

(a) Rokes v, Amazon Insurance Co.y 51 Maryland 512. Cashau v. North- 
western National Insurance Co., 5 Bissell (C. Ct U. S ) 476. 
(6) Brown v. London Assurance, 40 Hun. (N. Y.) 101. 

(c) Goodwin v. Lancashire Fire, 18 Lr. Can. Jur. 1. • 

(d) Trask v. Insurance Co., 29 Penn. 198. Edwards v. Ijisurance Co., 75 
Penn. 378. 

(e) Oriffey v. New York Central Co., 68 Am. Rep 202, 56 Sickell (N. Y.) 417. 
(/) Patton V. Employers' LiabUity Co , 20 L. R. Ir. 93. 

ig) Susquehanna Insurance Co. v. Toy Co., 97 Penn. 424, 39 Am. Rep. 816. 
Q) See BeU v. Lycoming Co , 19 Hun. (26 N. Y. Sup. Ct ) 288. 

(f) Wiggins V. Queen Insurance Co-, V^ Lr Can. Jur. 141 

(A) Brown v London Assurance, 40 Hun. ( N. Y. ) 107. Comeit v. Phamix 
Co , 67 Iowa 888. 

(t) Home Insurance Co. v. Myer, 93 Illinoia 271 ; hut see M'Kean v. Commer' 
dal Unvon, 6 P. & B. (New Bruna.) 688. 
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the insurer'B agent by fraud obtains a settlement, the a^ured can 
get it set aside (j). 

Limitation operates though assured in prison at time of fire. — ^The 
contractual limitation will not be extended on the ground that the 
assured was in prison at the time of the loss, and so continucMl 
until his death, and that his creditors began the action within a 
reasonable time thereafter (k). 

Proof. — Of the elaborateness of some conditions as to proofs, no 
better example can be given than that in the Canadian case of 
Smith V. Commercial Union (l\ characterized in the judgment as of 
wonderful structure and scope, and as calculated to give the assured 
twelve months' hard work — three months being the limit allowed 

him to make out his proofs (m), ("), ("). 
[* 190] ^Particulars of loss. When to he delivered. — The account of 
loss is usually conditioned to be delivered within fifteen 
days at latest, and such condition is reasonable in substanca 
Otherwise the assured might lie by and spring a stale claim on the 
insurers at a time when they could not investigate it. Sometimes 
three months are given for the account (n). ^instruction of condi- 
tion, — The condition will not be Btrictl3r construed (o). It means 
that the assured is within a convenient time after the loss to pro- 
duce to insurers something which enable them to jud^e whether 
he has sustained a loss or no, and, if from anjr cause it is impossi- 
ble to give the preliminary proof within the 'time, it would seem 
(and it certainly is just) that reasonable time should be allowed 
(p). The assured, of course, cannot be expected to give notice 
tUl he knows himself, and if he is away at the time of fire no objec- 
tion can be taken on the ground of any delay caused by such 
absence (q). 

Delay in notice suspends claim. — And the condition is here usually 
so drawn as not to forfeit the insurance for delay beyond the fifteen 
days, but only to suspend all claim under the policy '^ until the re- 
quired notices, account^, proofs, and explanations are given in." 



i)fi 



;) McLean y. Equitable^ 50 Am. Rep. 779. 

fc) TaUman v. Mutucd Fire Co,, 27 \J. C. (Q. B.) 100. 

11) 33 U. C. (Q. B ) 69, 89. 

(lit) See also in Bowes v. National, 4 P. & B. (New Brnns ) 437. 

(n) Roper v. LendUm, 1 E. & E 826, 5 Jur. N. S 491, 28 L. J. Q. B. 260, 7 
W. R. 441. 

(o) Mason v. ^Harvey, 8 Ex. 819, 22 L. J. Ex. 886, 21 L. T. 158. DiU y. 
Quebec Aatsurance Co, 1 Revue legale (Lr. Can ) US, Lr. Can. Civil Code, 2478. 

(p) &o« V. Phamix, Stuart ( Lr. Can. ) 354 ( P. C). See Bo^ v. National^ 
4 F. & B. ( New Bruns. ) 437. DiU v. Quehee Assurance Co, above cited, 1 
Berne legale (Lr. Can.) 118, Lr. Can. Code, 2490-2569. 

(q) Smith v. Queen Insurance Co., 1 Han. (New Bruns.) 811. 

^ * Provision in a polic^r that in case of loss copies of all policies must be fur- 
nished requires a substantial and reasonable, and not a literal compliance. Mil- 
ler v. Hartford Fire Ins, Co., 70 Iowa 704. 

^* If proofs of loss are reasonably certain it is enough. The precision in 
pleading is not neoessaiy. Erwin v. Springfield F. dt M. Ins. Co,, ^ Mo. 
App- 146. 
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If these words are in the policy the condition is still precedent (r), 
but these words enlarge the time beyond the fifteen days. SUUe- 
meni of loss. — Consequently till the statement is made and the stat- 
utoiy declaration, if lequired, made also, the money is under the 
conditioQ not payable, and the time of payment not come. 
So that though the right of action *may not be lost, it will be [* 191] 
suspended till the condition is complied with (js). 

Meaning of ^^fidlparticularsy — '*' Full particulars " means ^ the best 
particulars which the assured can reasonably give," and the latter 
phrase is in some policies substituted for the former. If the pro- 
viso were more stnctly construed, inadvertent omissions of losses or 
iusertioDS of things not lost would defeat the claim of the assured (0* 

Chndithn (uio verification of loss. False statement as to title not within 
t(.— When a condition only requires verification of the statement of 
loss, &l8e statements as to title and incumbrances cannot be relied 
on as avoiding the policy under this condition (u). 

Certificate ofnuigistraie. — The conditions still found in American 
and colonial policies (x) requiring the certificate of a magistrate 
8^^ to have iongsince fallen out of use in this countrv (y\ and 
only come before English lawyers in colonial appeals* W here they 
^ used, no claim for indemnity can be made until a proper cer- 
^cate has been furnished (z). 

(Mform of condition. — The purpose of the old condition as to the 
certificate of magistrate, clergyman, churchwardens, and other rep- 
utable inhabitants was that persons holding public positions in the 
neighbourhood, and who were therefore to be deemed responsible 
and substantial, might give the office their opinion on the charac- 
^ of the fire and loss, and thereby afford the office some protection 
from fraud (a). 

^Refusal i^ certificate. — Refusal of such certificate will not [* 192] 
affect the insurers. The assured cannot compel the grant 
of such certificate (6), he cannot substitute other persons for those 
stipulated (c), and, having undertaken for the act of a stranger can 
not euceeed unless that act is done (d). But there may be cases in 



(r) Weir v. Northern^ 4 L. R. Ir. 689. Lafargt v. Liverpool, London and 
Cfme, 17 Lr. Can. Jur. 237. 

(i) Oldman v. Bemcke, 1 H. Bl. 577 note (1786). Worslej/ v. Wood, 6 T. R. 
710 (1796). Mason v. Harvey, 8 Ex. 819, 22 L. J. 386, 21 L T. 158. 

[t) Mason v. Harvey, 8 Ex. 819, 820, 22 L. J. Ex. 886, 21 L. T. 168. 
«) Ross V. Commercial Union, 26 U. C. (Q. B) 552. 

Ix) Supra. And see Logan v. Commercial Union, 6 R. & G. (Nov. Sco) 809l 

(y) This disposes of cases like Routledge v. Burreil^ 1 H. Bl. 255, and Oldman 
V. Bemcke^ 8 H. Bl. 577 note. 

(«) Wordey v. Wood, 6 T. R. 7iO. ItRosie v. Provincial Insurance Co., 84 
U. C. (Q. B.) 55. Kerr v. British American Assurance Co , 82 U. C. (Q. B.) 
M9. DanieU v. Equitable Co,, CO Conn. 551. 

(a) Worsley v. Wood, 6 T. R. 710, per Lawrence, J. 

(6) Wwdey v. Wood, 6 T. R. 722, per Lawrence, J. 

W P. 721, per Grose, J. CampbeU v. French, 6 T. R. 200. 

(d) P. 720, per Grose, J. Racine v Equitable, 6 Lr. Can. Jar. 89. 
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which the Courts will hold the condition substantially complied 
with, provided, of course, that the right persons certify. 
Contents of certificate, — ^The certificate must state — 

(1) That the magistrate is not interested. 

(2) That he has examined the circumstances attending the fire, 
&c. 

(3) That he knows the character of the assured. 

(4) That he believes the fire to have happened without firand or 
evil practice on the part of the assured. 

(5) That the claimant under the policy, if difierent from the as- 
sured, has sustained damage in (e) respect of matters covered by 
the policy. 

(6) The amount of loss which is believed to have taken place (/). 
Person certifying mvst be disinterested. — ^The magistrate must not 

have sufiered by the fire, nor have any interest in the property 
damaged, nor be interested in the insurance company (g), nor be 
a creditor or relation of the assured {h\ 

A coroner has in Canada been held to be a magistrate within 
the condition (t). ' 

[* 193] ^Affidavit of loss,' — In the older policies an affidavit used 
to be required. But now the policy merely binds the as- 
sured to make a statutory declaration if required, vouching the 
truth of his statements as to loss, value, <&c. The affidavit must be 
in proper form ( j ) or as stipulated (i). This must be bond fide de- 
manded for any defence to be rested on its not being supplied (Q. 

Preliminary proofs. — Such stipulations as to proof do not touch 
the substance of the contract, but relate only to the form or mode 
of ascertaining and proving the liability of the insurer ; and the 
proofs may be submitted to the officers oH the insurance company, 
who must give an opinion on their sufficiency in the ordinary 
scope of their employment (m), ("). 

Omission to make the formal preliminary proof of loss required 
by a policy may be waived by the officers of an insurance company. 
Such waiver may be express or implied, and will be implied from 

(«) Kerr v. British American Assurame Co.y t^2 U. C. (Q. B.) 569. 

(/) Scott V. Phcenix Co,, Stuart (Lr. Can.) 152, 854 (P. C.)- 

Ig) M*Rosie v. Provincial Insurance Co., 34 IJ. C. (Q. B) 55, where the mag- 
istrate was landlord. 

{h) Daniels v. Equitable Co., 50 Conn. 551. 

(t) Kerr v. British American Co., 'i2 U. C. (Q. B.) 569. 

(j) Shaw V. St, Lawrence County Mutual Fire Insurance Co-, 11 U. C. 
(Q. B078. 

(k) Langel v. Multuil Insurance Co., 17 U. C. (Q. B.) 524. Mann v. Westem^ 
17 U. C. (Q. B.) 190. 

(I) Cameron v. Times and Beacon, 7 U. C. (C. P.) 284. 

(m) Priest V. Citizens' Mutual, 85 Mass. (3 Allen) 608. 

' ^ It is the duty of insurance company, upon finding proo& of loss objectiona- 
ble, to return the same informing assured of the particular defects. A general 
reply that they do not correspond with printed instructions, and refusal to i-eceive 
them, will not avail the company, universal Fire Ins. Co. y. Black, 109 Pa. 
Bt585. 
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omission to state their objection to the preliminary proofs and re- 
fusing to pay on other grounds (n). 

Pmofa must be sent in toUhin prescribed time. — Where a condition of 
a fire policy requires the making and famishing of proofs of loss 
within a specified time, and deckres that until they are furnished 
the loss shall not be payable, the time is a material part of the con* 
ditioD, and consequently, in the absence of waiver, the assured 
cannot recover unless he sends in the proper proofs within the pre- 
scribed time (o), ("). 

^Waiver of condition as to proofs. — Mere silence as to proofe [* 194] 
sent in after the time limited by the conditions does not 
amount to a waiver of the condition, nor does a declaration then 
made that the company does not consider itself liable amount to a 
waiver (p). 

Proof may be given of loss besides that in account delivered to company. 
Where a detailed account of loss sustained by the fire is delivered 
in compliance with a stipulation in the policy, the plaintifi* is not 
precluded from giving evidence of the loss of property not specified 
in the account (g), t"). 

Time for paymenJt runs from ^completion of proofs. — The time allow- 
ed by the condition for payment of the insurance-money by the 
company runs from the time the insured puts in the proofs on 
which he relies (r). 

Waiver. — ^Waiver may be inferred from the acts and conduct of 
the insurer inconsistent with any intention to insist on the strict 
performance of the condition (s), (•*). 

Where proofs unnecessary, — Where an insurance company repudi- 

(n) Hrny. Reidn 6 M. & G. 1, 12 L. J. C. P. 299, € Scott N. R. 983. Under- 
hiU V. Agawam Insurance Co., 60 Mass. (6 Gush.) 440. Pt-iest v. Citizens^ 
MuttuU Fire, 85 Mass. (8 Allen) 602. Larnhkin v. Ontario Marine and Fire, 
12 U. C. (Q B.) 678. WhyU v. Western Insurance Co., 22 Lr. Can. Jur. 216 
(P. C). Knickerbocker, ic., Co. v. Pendleton, 6 Davis (Sup. Ct. U. 8.) 696, 
709. Gauche v. London and Lancashire Co , 4 Woods (U. S. Circ Ct.) 102. 

(o) WhyU V. Western Co., 22 Lr. Can. Jur. 216 (P. C). 

ip) Whyte V. Western Co. (in Privy Council, reported 22 Lr. Can Jur. 215. 
Abrahams v. Agricultural Mutual Fire Co., 40 IT. C. (Q. B ) 176, 180. See 
Lancashire Co. v. Chapman, (P. C, reported in 7 Revue legale (Lr. Can.) 47. 

iq) Vance v. Forster, lr. Circ. Rep. 47. 

(r) See Rice v. Provincial, 7 U. C. (C. P.) 548. Hatton v. Provincial, 7 U. 
C. (C. P.) 556. Cameron v. Monarch, 7 U. C. (C. P.) 212. 

{») Rokes V. Amazon Insurance Co , 61 Maryland 512, and cases there cited. 

* V Where no time is required in which to ftirnish proofe of loss, they may be 
Wished within a reasonable time, according to circumstances. Miller v. Mart- 
ford Fire Ins. Co., 70 Iowa 704. 

^' If company refused to act upon proofs of loss and repudiated liability, in- 
sored is not estopped, by the proofs, from recovering a larger amount. Sibley v. 
PrescoH Ins. Co., 67 Mich. 14. 

" Where insurance company received proofs of loss without making objection. 
Held, that insurer waived defects. Eliot Five Cents Saving Bank v. Commer- 
cial Union Assurance Co., 142 Mass. 142. Susquehanna Mut. Fire. Ins Co. v. 
Oiisick, 109 Pa. St. 157. Parks v. Phoenix Ins. Co., 26 Mo. App 687. ' Ertoin 
▼• Springfidd F. & M. Ins. Co., 24 Mo. Apo. 146. 
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ates an insurance and has not signed a policy, preliminary proofii 
are needless (0, (**), C**)- 

Estiraate of amount — The assured may have to give in a valua- 
tion of what he has lust under the condition as to particulars. 
Whether so stipulated or not, he cannot recover for more than the 
worth at tiie time of the fire, and it is usually stipulated that he 
shall so value (u). 

Price. — In the case of furniture cost price might assist in 
[ *195] arriving at, but would not be, the proper estimate. *In the 
case of stock-in-trade, the market price (v), and not the cost 
price or intrinsic value would seem to be the proper value. But 
the cost of manufacturing goods may be given in evidence to aid 
the jury in determining the fair market- value (w). Naturally goods 
long in stock would not be estimated at cost but at sale price, and 
it would only seem fair to take the same test for goods recently ac- 
quired and in full condition and favour with the public. The rule 
cuts both ways when prices are depressed (x). 

Mistake in proofs as to cause of fire, — Error as to the cause of fire 
(made without iraud) in the preliminary proofd may be corirected 
and the insurer made li*;ible by proof of the true cause (y). Inno- 
cent misstatement is not within the condition (z). 

Acceptance of — If the insurers admit a policy and agree to try the 
cause and manner of the loss, they cannot take any obiection on 
the policy as to the propriety of the notices and proof (a;. 

ImmaJte must be detailed, — The damage must not be lumped, but 
given in detail. Even if not so stipulated, the assured would be 
liable to deliver particulars giving a detailed account of the several 
items making the sum total of his loss. 

A fraudulent overcharge will of course avoid the policy. The 
condition relating thereto is no mere threat (h). 

Vouchers. — Vouchers, proofs, and explanations are required as 
much by good faith as by the conditions, and a man who would 

(<) Goodwin v. Lancashire Fire, 18 Lr. Can. Jur. 1. 

{u) As to evidence admissible in proof of value, see Clement v. British Amer» 
ican Ins, Co., 141 Mass. 298. 

(p) Equitable Co. v Quinn, 11 Lr. Can. Rep. 170. 

(to) Clement v. British American Co,, 141 Mass. at p. 801. Mack v. Lan- 
cashire Co., 2 McCrary (U. S. Circ Ct) 211 

(x) WCiMig V. Quaker City Co,, 18 U. C. (Q B.) 130. 

(y) Smiley v. Citizens* Fire 14 West Virginia 33. Meagher v. London and 
Lancashire Fire, 7 Victoria L. R. 890. 

(z) TUus V. Glen Falls Co., 81 N. Y. 412, 421. 

a) Walker v. Western, 18 U. C. (Q. B.) 19. 

fi) Thomas v. THm^ and Beacon, 8 Lr Can. Jur. 162. 

* * Proof of loss or objection to form of proof is waived when company basiB 
its refusal to pay on olher grounds Grange Mill Co. v. Western Assurance Co,, 
118 111. 896. • Continental JAfe Ins. Co,y. Rogers, 119 III. 474 

** An unqualified refnsal to pay loss is a waiver of proof of loss even thouffh 
statute and contract require such proof. Boyd v. Cedar Rapids Ins, Co,, 70 
Iowa 825. 
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not show his accountd would have as littld chance of recovering 
under the Common Law as under an ordinary policy. 

*Wbere the assured refused to produce invoices demanded [* 1%] 
by the insurers under a condition as to vouchers, &c., it was 
hdd that he must be nonsuited (c). Vouchers of course will in- 
clude books of account if any are kept. And where the assured 
has insured a certain sum on stock-in-trade and has been trading 
for some months, the insurers are reasonably justified within this 
condition in calling for such proof as the assured can furnish, that 
after deducting the goods saved and. the goods sold he still had in 
stock snch further amount of goods as would make his loss amount 
to the full sum insured (cf) or claimed under the policy. 

Proof of 1088, Whai may be required, — A builder s certificate as to 
the value of the house at the time of fire may reasonably be re- 
Quired under this condition, and must be supplied, if required, be- 
fore action brought (^). 

Omission to verify if so required by books of account or other 
proper vouchers is &tal unless the conditions are literally or sub- 
stantially complied with (/) in those cases where the man has such 
means of verincation. 

If the books, &c., are burnt, the assured must supply a particu- 
lar account, if any means of so doing still remain {g\ 

A mere affidavit of value with accounts of goods sold to the as- 
Bjired, and having only charges of goods per invoice without par- 
ticulars, will not suffice (A). 

*FaUe 8taiem£nt. Agent8 knowledge offai4i8. — A false state- [* 197] 
mentmadeby the insured cannot be excused by knowledge 
of the truth possessed by a local agent receiving the application, 
whether such fsdse statement be made in the application or the 
prooft of loss. In the latter case, the liability having accrued, the 
question of waiver would not arise (t). 

Awertainmenty etc., lo88. Condition precedent. — Ascertainment and 
proof or adjustment of the loss mav oe made a condition precedent 
to the right to sue for the loss, and it is a good defence to an action 
that the loss has not been ascertained and proved (£). The mode 
of proof, &C., need not be pleaded, being matter of evidence only. 

'Satisfactory.^' — Proof satisfieuitory to the company means proof 

(c) Cina Mara v. Equitable Insurance Co., 15 U. C (Q. B.) 143, 246. 

(d) Ibid,, 246, per Robinson, C. J. 

(t) Fatecett v. Liverpool, London, and Globe, 27 U. C (Q. B.) 226. 

(/) Greaves v. Niagara District MtUtuil Fire Insurance Co., 26 U. C. (Q. B.) 
127. ScoUy. Niagara District, 26 U. C. (Q. B.) 128. BanUng v. Niagara 
J>i»tnct Mutual lire Insurance Co., 25 U. C. (Q. B.) 431. 

(9) Carters v. Same, 19 U. C. (C. P) 143 

(h) Mtdvey v. G(yre District Mutual Fire Insurance Co , 25 U. C (Q. B.) 434. 

(t) Hansen v. American Insurance Co,, 57 Iowa 741 

(i) EUiotv. Royal Exchange, L. R. 2 Ex. 237, 86 L. J* Ex. 129. 16 L T. N. 
S. 899 15 W R. 907. See also iPManus v. Etna Co., 6 Allen- (New Bruns ) 
814. Johnston v. Western, 4 U. C. (App.) 281. Lambkin v. Western, 18 U. C 
(Q B ) 287. Waydell v. Provincial, 21 U. C. (Q. B.) 612. London and Lan- 
cwWrey. Honey, '2 Victoria L. R, 7. 
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which ought to be or in the opinion of a court of justice is satis- 
fiwjtory (I). 

ValiuUion. Fraud. Exceisivevaluation: — If the assured does not rea- 
sonably and actually believe in the valuation put on his goods in his 
proof, he will forfeit all claim under the condition as to fraud (m). 
And if a jury find a verdict for an amount very much less than the 
claim, the judgment will either be entered for the insurers (n) on 
the ground that the assured has been guilty of fraud in his valua- 
tion, and BO avoided the policy within the condition, or a new trial 
will be ordered (o). It does not seem clear how much less the find- 
ing must be than the valuation for the policy to be avoided on the 

ground of fraud, and no decision seems to have been given 
[* 198] on that ^point in England except Irer^^ v. Baillie^ where the 

claim was £1085 and the verdict fi^r £500 (p). In Novia 
Scotia, in a case where the verdict was for $3000 but many witnesses 
valued the property at $500, the verdict was set aside {q). But in 
another, where $840 was claimed and $600 awarded, the verdict was 
upheld because the effect of the finding of the jury was to negative 
mxxA (r). Over-value. — So also in Ontario, where it was said Uiat 
it not appearing that an over-valuation was made malAjidej but by 
error ot judgment, the Court will not set aside a verdict, the ques- 
tion of fraud, being for the Jury («). 

Over-valuaiion not fraudvlefnL — Over-valuation in an application, 
if not fraudulent, will not avoid a policy (0- 

Condition as to fraud in dairriy or (riminal procurement of fire. — ^The 
condition as to fraud in the claim runs as follows : — '^ If the claim 
be in any respect fraudulent, or if any statement or statutory dec- 
laration made in support thereof be false, or if the fire was caused 
by or through the wilful act, procurement, or connivance of the in- 
sured or any claimant, all benefit under this policy is forfeited." 

This condition imposes no duty as to diligence in saving the 
goods endangered by afire, but deals only^with arson or procure- 
ment thereof. In London the rescue x>f property is generally un- 
dertaken by the salvage corps, and the goods are at insurer's risk 

from the outbreak of the fire. In America and the colonies 
[* 199] efforts are made by many if not all insurers to make *the 

(0 London Guarantee Co. t. Feamley, 5 App. Cas. 911, 43 L. T. N. S. 890, 
28 W. R 893. Manby v. Gresham Life, 29 Beav. 489, :- 1 L. J. Ch. 94, 4 L. T. 
N. S. 347, 9 W. R. 647, 7 Jur. N. S. 888 

(m) A'ctrton v. Gore District Mutual Fire Insurance Co., 33 U. C. (Q. B.) 92. 

(») Riach V. Niagara Co., 21 U. C. (C. P.) 464. 

(o) Levy v. Baillle, 7 Bine. 869. 

{p ) See also Britton v. Soyal Insurance Co-, 4 F. & F. 905 and notes, 15 L. 
,T. N. S. 72. 

(q) M^Leodv. Citizens^ Insurance Co-, 3 Riiss k Ch. (Novia Scotia) 156. 

(r) Cann v. Imperial Fire Insurance Co., 1 Russ. k Ch. (Novia Scotia) 240. 

(s) Rice y. Provincial Insurance Co., 7 U. C (C. P.) 548. Moore v. Protection 
Insurance Co., 29 Maine 97 

(t) Canada Landed Credit Co. v. Canada Agricultural Insurance Co., 17 
Gnmt (U. C.) 418. Laidlawy, Liverpool and London Co, 13 Grant (U. C) 877. 
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insured do his best to save his goods notwithstanding that he is 
insured (u). 

What the condition includes. — But the condition covers— (i.) Fraud 
after the right of action has accrued, such as (a) any attempt to 
cheat the insurer in respect of the amount of claim or otherwise 
(x) : (h) any statements or allegations which are intentionally false 
ana relevant to the account of loss whether intended or not to 
cheat the insurer. 

Oondition 08 to fravd in claim and arson, — (ii.) Arson of the in- 
sured or any claimant under the policy, including any person who 
would in any event be entitled to the value of houses or goods such 
as a mortgagee or bill of sale holder or other person to miose order 
the policy-moneys were made payable. The crimes in question 
are all included under the general head of arson (y). 

FqIk statement in claim. — False in the condition means wilfully 
and intentionally flEilse (z). If the plaintiff prefers a claim which 
he knows to be false and unjust he can recover nothing. 

The false statement must have reference to the claim and not to 
any immaterial or collateral object (a), since the condition is to be 
construed with reference to its interest and object, viz., the account 
of the loss and value of the property insured (6), i^**). 

As to fravd in the claim, — Fraud in the claim is quite dis- 
tinct from fraud in *the }>roposals and n^otiations for the [* 200] 
policy (c). While excessive valuation may be material be- 
fore the taking of a risk (d), and make the policy void ab initio, 
excess in the claim only operates by destroying the remedy and 
putting the claimant out of court (<?). 

Etc^ve claim not conclusive of fravd, — The mere fact of excess is 
not conclusive of fraud (/). Valuation is to a large d^ree matter 
of opinion, but over-valuation may be so great as to be incompati- 



(«) See cases under removal, p 121 d seq, 

[x) Greiner v. Monarch Co,, Lr. Can. Jur. 100. Seghetti v. Queen Insurance 
Cb., 10 Lr. Can. Jur. 248. Harris v. Lancashire Co,, 10 Lr. Can Jur. 268 

. (y) This is dealt with more fully m the chapter on " Risk." 

(z) BrUUm V. Royal Insurance, 4 F. & F. 905, 16 L T. N. S. 72. Levy v. 
-MtBie, 7 Bing. 849. Steeves v. Sovereign Fire, 4 Pug. & Burb. ( New Bruns. ) 
894. Beg v. Soynes, 1 C. & K. 65. Mason v. Agricvltural Mutual Fire Insur- 
once Co,, 18 U. C. (C P.) 19, and see Chapman v. Pole, *22 L. T. N. S. 806. 

(a) Cnndey v. Agricultural Mutual Fire Insurance Co., 21 U. C. (C. P.) 567. 

(6) Ross V. Commercial Union Assurance Co., 26 U. C. (Q. B.) 552. 

(c) See BritUm v. Roycd Insurance Co., A ¥. k V 905 notes, 16 L. T. 
N.S.73. 

{d) lonides v. Pender, L R 9 Q. B., 531, 48 L. J. Q. B. 227, 30 L. T. N. S. 
647, 21 W R 884. 

(e) Meagher v. London and Lancashire, 7 Victoria L. R. 390. 

(/) Ibid, Levy v. BaHlie, 7 Bing 349. 

" The company, when sued for loss, must show fraud or intended false swear- 
ing as to a material matter. Oshkash Packing and Provision Co, v. Mercantile 
hs, COf 81 Fed. Bep. 200. 
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ble with good faith, or may be dishonestly made (g). Consequently 
the proper direction for the lury in such a case, it seems, would be 
to find for the plaintiff, unless on the evidence they thought the 
claim and declaration were fraudulently untrue. In Levy v. BaiUie 
{K) a new trial was ordered instead of entry of judgment for the 
defendants, which was asked for. This supports the view that the 
jury must expressly find fraud, and that it cannot be inferred from 
the discrepancy between the amount claimed and their verdict (t). 

But jurors are apt to be exceedingly charitable in their construc- 
tion of a plaintiff's motives whenever the defendants are an insur- 
ance company (A;). Said a learned judge in Canada, '' He may be 
sanguine' enough to expect that another jury may be found to deal 
with his case in as large a spirit of charity as to his estimate of loss 
and the good faith of his affidavits as the jury which has 
[* 201] *recently upheld his honesty of purpose in swearing that 
his actual loss was twelve times larger than they them- 
selves found it to be " (I). 

Mere misstatement will not invalidate daim. — Mere mistakes in the 
statement, &c.,. will not forfeit the claim (m). To ask that they 
should do so would be a breach of good faith on the part of the in- 
surers. Mere overclaim will not prove nor even raise a presump- 
tion of firaud. Error or some degree of exa^eration or over-esti- 
mate does not amount to fraud, and in such cases the insured will 
be entitled to recover according to the real value and amount of 
loss actually sustained (n). But false swearing intended to de- 
ceive, not insurers, but other persons, may invalidate a claim (o). 

Reckless statement. — If a claimant recklessly values his property, 
not knowing nor taking the trouble to ascertain the accuracy of 
his valuation, he can hardly complain if his claim be treated as 
fraudulent (p) within the principle laid dowii in Reese River Co, v. 
SmUhj L. R. 4 H. L. 79, 39 L. J. Ch. 855, especially as reckless 
under-statement is more than unlikely. 

Defence of arson. — Arson is discouraged as a defence to an action 
on a policy, siuce criminal matters are thereby mixed up with 

(g) Chapman v. Pole, 22 L. T N. S 306. Riach v. Niagara Digtrict MtOucd 
Fire Insurance Co., 21 U. C (C P.) 464. Jersey City Co v. Nichols,^ New 
Jersey Eg. 291. 

(^) 7 King 849 ; see IPMUlan v. Gore District Mutual Fire Insurance Co., 
21 U. C. (C P.) 123, and Gould v Bniish America Assurance Co., 27 U C. 
(Q. B. ) 478, reviewing all cases. 

(t) See findings in Harris v. London and Lancashire, 10 Lr. Can Jur. 2f68, 
274. 

(k) Riach V. Niagara District Mutual Fire Insurance Co,, 21 U. C (C. P.) 
464 472. 

[1) M'MiUan t. Gore District Co , 21 U. C. (C. P.) 123. 

(m) Jones y. Mechanics^ Fire Insurance Co., 13 Am. Rep. 405. See Meagher 
V. London and Lancashire Fire, 7 Victoria L. R. 390, 396. Mason v. Harvey^ 
8 Ex. 819, 22 L. J. Ex 836, 21 L. T. 158. 

(n) Chapman v. Poh, 22 L. T. N. S. 806. 

[o^ Claflin v. Commonwealth Insurance Co., 110 U. S. (3 Davis) 81. 
}) See Meagher v. London and Lancashire Fire, 7 Victoria L. R. 890, 894 
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eiyil proceedings (9), and the crime must, if imputed, be so fully 

S roved as to justify the jury in finding the plaintiff guilty on in- 
ictment (r). And'the Cotlrt will be very unwilling to grant a new 
trial where such a defence has been raised (a). 

♦Proof of his loss is, of course, upon the assured. He [* 2021 
must show, if required, that the goods were on the prem- 
ises at the date of the fire, and were lost, damaged, or stolen (Q. 

Oondition that company may enter premieea. — A further conditions 
in fire policies is as foUows: — ^'' On the happening of any loss or 
damage by fire to any property in respect of which a claim is or 
may be made under this poucy, the company, without being 
deemed a wrongdoer, may, oy its authorized officer and servants, 
enter into the buildings or place in which such loss or damage has 
happened, and for a reasonable time remain in possession thereof, 
and of any property hereby insured which is contained therein, for 
all reasonable purposes relating thereto or in connection with the 
iosarance hereby effected thereon, and this policy shall be evidence 
of leave and license for that purpose." 

Inmrers not to remain on premises unreetsonable time. — This condi- 
tion is inserted in order to enable the insurer^ to see tor themselves 
the nature of the damage and the causes thereof, and of testing 
the accuracy of the proposals and bona fides of the insured. The^ 
are thereby ^ven leave and license to enter before any claim is 
made an getting notice of the fire. They will be liable to an action 
for damages if they retain possession unreasonably long (u), and 
they are not entitled to prevent the assured seeing the salvage. 

Purpose of condition as to entry. — What the insurers want the 
license to enter for is to enable them to ascertain — 

1. The exact description of the building insured, to see if it tal- 
lies substantially witn the description thereof given at the obtain- 
ing of the policy and of the rii^k. 

2. Th6 nature of the trade carried on at the time of the fire, to 
see whether it is in accordance with the conditions. 

*3. The cause of, and place where, the fire began, with a [* 203 
view to detecting any attempt at arson. 

4. The amount of damage done thereby, and that they may bo 
able to protect the salvage. 

The insured is bound to give nil his knowledge on these subjects. 

Condition as to reinstateToent. — Fire policies also invariably contain 
a condition as to reinstatement, which usually is to the following 

(q) Bntton v. Royal, 4 F. & F. 906, 908, 15 L. T. N. S. 72. Goulgtone v. 
Royal, 1 F. & F. 276. 

(r) Tkurtell v. Beaumont, 1 Bing. 889, 8 Moore C. P. 612, 2 L. J. C. P. 4. 
The American Coarts hold less strict proof necessair. 

(«) Gotdd V. British America Assurance Co., 27 U. C. ( Q. B.) 473. But aee 
M'MxUany, Gwe IHstHct, 21 U. C (C. P.) 128. 

(0 Harris v. London and Lancashire Fire, 10 Lr. Can. Jar. 268. 

(tt) Oldfidd T. Pfice^ 2 F. & F. 80. Norton v. Royal Co., Times, 8 May and 
18 Aug. 1886. 
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effect: — The company may, if it think fit, reinstate or replace prop- 
erty (x) damaged or destroyed instead of paying the amount of the 
loss or damage,, and may join with any other company or insurers 
in so doing in cases where the property is also insured elsewhere C*^). 

This condition as regards policies on English realty or chattels 
affixed to the freehold is in the main only declaratory to the law as 
enacted by s. 83 of 14 Geo. III. c. 78. That Act does not apply to 
Scotland (y) or Ireland (2), nor to personalty in England (a). Oon- 
dition gives larger powers than statute. — As to these countries and 
property of that kind, the condition enlarges the powers of the in- 
surers, and the time for reinstatement is also usually enlarged (6) 
by the terms of the condition. 

Moreover, the condition enables the insurers to reinstate without 
reason given and where there is no suspicion (c), so that they can 
reinstate in cases of dispute as to Uie amount of damage, or where 
they think reinstatement will be cheapest for them. They are 
under statutory obligations to reinstate in suspicious cases. 
[* 204] ^Damage may be repaired, — The riffht to reinstate under 
the condition arises Whether the aeetruction is total or 
partial (d). 

Whether company must abide by election to reinstate, — If the com- 
pany elect to reinstate, they must do so, and cannot fall back on 
payment (^), unless by failure of the assured's title to the hcus in 
quo the insurers cannot lawfully enter to reinstate (/). The con- 
verse is equally true. The power to combine with other insurers in 
reinstating is important in cases where there are several interests in 
the property insured, as in case of mortgages (^). 

Condition as to forfeiture ofpremiums. — -The last condition in a fire 
policy is to the following effect : — In all cases where the policy is 
void or has ceased to be in force under any of the foregoing condi- 
tions, all moneys paid to the insurers in respect thereof wiU be for- 
feited. Being a condition as to forfeiture, it may be waived. And 
it does not seem to apply to cases where the poucy does not attach 
at all. 

Waiver of the forfeiture, — It may be asserted broadly that if, in 



{x) Reinstatement is '' Replacement in forma specifica/' StUherland v. Sum 
Fire, 14 C. S. C. (2nd series) 776. 

(v) Bissett V. Royal Exchange^ 1 C. S. C (Ist series) 174. 

\z) Being prior to the Union. 

(a) Ex parte GoreUy,4t De O. J. & S. 477, 84 L. J. Bkcy. 1, 11 L. T. N. S. 819, 
10 Jur. N. S. 1085, 18 W . R. 80. 

!6) Sutherland V. Sun Fire, supra, 
e) Bissett v. Boyal Exchange, 1 G. S. C. ( Ist series) 174. 
d) Sutherland v. Sun Fire, 14 C. S. C. (2nd series) 775. 
e) Ibid,, 779. Broum v. Royal, 1 E. & E 868, 28 L. J. Q. B. 275, 83 L. T. 
184, 7 W. R. 479. 6 Jur. N. 8- 1V56. 
(/) Anderson v. Commercial Unions 56 L. J. Q. B. 146, 84, W. R. 189. 
(g) Scottish Amicable AssncitUion v. Northern Assurance Co., 21 Sc. L. R. 
189, lies. C. (4th series) 287. 
(26a) See chap. 12 on Reinstatement. 
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any negotiations or transactions with the insured after knowledge 
of the forfeiture, the insurer recognizes the continued validity of the 
policy, or does acts based thereon, or requires the assured by virtue 
thereof to do some act or incur some trouble or expense, the forfeit- 
ure is waived (A). 

Qmditions of life insurcmce different from those of other insurance. — 
The conditions of life insurance differ widely from those in other 
insurance. There can be no conditions as to proof of damage in a 
life policy, the contract apart from questions of bonus being to ]miv 
a liquidated sum on a given event. Proof of age (") and death (*•) 
is all that is needed, and often the former is admitted at the out- 
set. 

*Ktnd8 of conditions. — ^The other conditions of life insur- [* 205] 
ance may be classified as follows : — 

(a) Limiting the region wherein the insurance operates. 

(b) Limiting the occupations in the exercise of which the 
assured is protected. 

(c) Specifying certain modes of death, on the happening of 
which the sum insured will not be payable, e. g.. suicide, hands of 
justice, or duel, or pct violating the law. 

(d) Requiring timely payment of premiums, but providing a 
means of reviving lapsed policies where the risk has not been mar 
terially changed in the interval. 

(e) Making the undertaking of the risk conditional on the truth 
of all statements or answers made on the application to insure^ 
wheUier the insurance be on own or another^ life, and whether 
the statements be made by the*assured or his agents. 

Cmditions may make contract void or voidable. Waiver of breach. — 
It will be seen that under the last class of conditions only can the 
policy be void ab initio, a, b, c, are conditions which amount to 
exceptions from the risk taken.- It seems, however, that in the 
case as well of a condition making the policy void as of one mak- 
ing it voidable, the non-fulfilment of the condition may be waived 
by the insurers, if they do any act amounting to an affirmance of 
the contract after knowledge of the breach of the condition (t). 

Leave and license by the insurer to break the condition, will also 
aave the rights of the insured (j \ 



(h) Titus V. Glen FaUs Co, 81 N. Y. 410, 419. See Robertson t. Metropot- 
iUm. Life Insurance Co., 88 N. Y. 641, and Insurance Co. v. Norton, 6 Otto (96 
U. S.) 234, which goes into English cases. Ward v. Day, 4 Best k Sm. 837. . - 

(t) Armstrong v Turquand, 9 Ir. C. L. R. 82. Wirhg t. Harvey, 6 De G. M. 
A G. 265, 23 L. J. Ch. 511, 18 Jur. 894, 28 L. T. 120, 2 W. R. 870. Supple v. 
Conn, 9 Ir. C. L. R. 1. 

Beis y. Scottish Equitable, 2 H. & N. 19, 26 L. J. Ex. ';79, 29 L. T. 118, 5 
692, 8 Jur N. 8. 417. 

*^ False representation as to aji^e rendered a contract invalid. Sweet v. Giti- 
sow^ Mutual Belief Society, 78 Me. 541. 

'* Denial of liability is a waiver of right to require proof of death. Kansas 
^roteetioe Union v. Whitt, 86 Kan. 760. 
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[* 206] ^Nori'disclosure of medical aUendant. Of disease, — If the 
assured fails to disclose the names of medical men em- 
])]oyed by him, nnd answers as if he had none, and omits to state 
that he was afflicted with disease, having reasonable grounds for 
believing that he was so afflicted, his policy will be void. 

Age. Proof of age, — So also if he misstates his age. And if it 
is not admitted in the policy, parol proof thereof cannot be given 
until the non-existence of baptismal or birth register has been 
proven (k). 

As to omissions. Misrepresentations. — ^The condition as to misrep- 
resentation or omission to communicate material facts refers only 
to the time of negotiating for and effecting the policy, and not to 
any pubsequent time (I). This is more especially applicable to life 

Solicies, the premiums being settled with reference to the assured's 
ealth and prospect of life at the time when the policy is granted. 
Geographical limits. — If a life policy contain a stipulation that 
the assured is not to go bevond certain limits, if the insured goes 
even for an instant ouliide those limits, though without the least 
injury to his health, the condition attacnes and the policy becomes 
void (m), and is not merely suspended while the assured is witiiout 
the limits unless some provision to that effect is contained in the 
policy. 

Even where such a condition is inserted in a policy, provisions 
are usual allowing the assured at a price to obtain a license to go 
outside the specified limits. And there is a general tendency on 
the part of insurers to remove local restrictions and grant *' whole- 
world " policies so as to avoid the obvious inconveniences of the 
older system. 

Payment of premium preoerUed by war. — ^Where a man was pre- 
vented from performing the condition to pay the annual premium 
by a state of war, a majority of tne Supreme Court of the 
["^ 207] United States *held that the policy must be r^arded bb 
extinguished by the non-payment of the premiums, though ' 
caused by the existence of war; but that, such failure being caused 
without the &ult of the insured, he was entitled to recover fiom 
the insurers the surrender value of the policy with interest from 
the close of the war (n). Return from abroad after expiry of licence 
prevented by illness. — ^And it has been held also in America that a 
man licensed for a time to go outside the territorial limit prescribed 
in his policy will not lose the benefit thereof if hindered from re- 
turning b^ illness ultimately fatal, but only resulting in his death 
afler expiry of the licence (o). Delay to acton licence. — And in 

(X;) Hartigan v. International Life, 8 Lr. Can. Jur. 208. 

(0 Pirn V. Reid, 6 M. & G. 1, 12 L. J. C. P. 299, 6 Scott N. R. 982. 

(m) Beacon Life and Fire Co. v. Gibb, 1 Moore P. C. N. S. 78, 100, 7 L. T. 
N. S. 74, 9 Jur. N. S. 186, 11 W. R. 194. 

(n) New York Life v. SUUham, 8 Otto (98 U. S.) 24. 

(o) Baldmn v. New York Ufe^ 16 N. T. Sap. Ct (8 Bosworth) 680. 

178 



00NDITI0N8 IN POLICIES. * 206 

England it has been held, that where a licence was given to Ihe in^ 
Fured to reside id>road for one year, and he delayed to ^o abroad. 
for three years, and then left this country, and died within a year, 
he was held to have acted within the licence (p). 

Policy 9ur autre vie in ScotUmdnot avoided by suicide: — In Scotland, 
policies by persons on lives other than their own are not avoided 
oy suicide of the. life insured (a), and in this country it seems to be 
usual in policies on the lives of others to omit the ccxidition against 
suicide. 

MUitary or naval service, — No cases seem to have arisen in Eng- 
land under the condition as to military service, since English poli- 
cies usually stipulate only that active service shall be a ground of 
enchancement of premium. The extra premium is usually paid 
and no questions arise. In America in absence of 8U<3h a stipula- 
tion it has been decided that a clerk in the adjutant-generars de- 
partment not subject to military law is not in military service (r ), 
and that a man will be none the less in such service if he is taken 
as a conscript or goes merely to avoid compulsion (a). 

*Per9on effecting policy on another^ 8 life boimd by his misrep- [* 208] 
reserUation. — He who takes out a policy on the life of an- 
other person in which' he has interest will be bound by wilful mis- 
representation or suppression of the truth by such person to induce 
the insurers to grant the policy, and more especially if such repre- 
sentations are incorporated in the policy. For thereby the bargain 
is only conditional, and it is equally a condition in the policy, be it 
made by whomsoever it may (Q. Independently of the condition, 
the person on whose life the policy is to be made, if referred to for 
information, is made thereby agent of the assured, and the latter 
will be bound bv his statements (u). It makes no difference that 
the assured had simply told the insurer's agent to make inquiries 
of the person on whom the policy was to be made. 

But if the assured has made most of the representations, and 
only refers to the life on certain specific points, the knowledge of 
the life outside that particular matter is not knowledge of the as- 
sured (x). 

OoTicealment of refusal by former company to accept inev/rance. — ^An 
applicant for insurance who conceals from the agent to whom he 
applies that he has already applied to and been refused by an agent 
of tho same company, conceals a material fact. Knowledge of the 
applicants previous aealings with other insurers is at least as ma- 

^'"^— ^"^*^ " ■■ - " ■ w i..^ » ■■■■ « ■■■ ,,,■■■ — ■ , ■ ■ < I ■ 

(p) Notham v. Anchor Co., 4 C. B. N. S. 476, 27 L. J. C. P. 276, 4 Jur. N. a 
712, 6 W. R. 688, 81 L. T. 202. 

(?) BeU'8 Principles 241. 

(r) Neu) York lAfe v. ffendren, 24 Gratt (Vt) 640. 

U) DiUard v. Manhattan Life, 9 Am. Rep. 167. 

it) Maynard v. Rhodt^ 1 C & P. 860, 863, per Bajley, J., 6 Dowl. k R. 266. 

(«) Everett v. Deaborough^ 6 Ring. 608. 

(c) Huchman ▼. FemU^ ZU.&M7. 606, 7 L. J. N. S. Ex. 168, 2 Jur. 144. 
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terial in fire as in life. Indeed, the onljr thing most fire insnrem 
want to know is the character of the msured, and the questions 
asked by them are mainly directed to his dealing with other insur- 
ance offices (y). 

(if) Goodwin y. Lancashire Firty 16 Lr. Can. Jnr. 298, 18 do. 1. Londcm, A*- 
marance v. Mansdl, 11 Gh. D. 868, 48 L. J. Ch. 881, 27 W. B. 444. Dainiru^m 
dairn^ 18 W. R. 896. 
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♦CHAPTER IX- [* 209 

A11BITRA.TION. 

■ 

EaarUer vieu> ofagreemimt% to rf^er, Juriadiction of CowrU not to b€ 
(mated. — An unqualified agreement to refer to arbitration and pre- 
dading the contracting parties from suing in the Queen's Courts is 
inyalidy for the Courts will not allow their jurisdiction thus to be 
ousted. And where a policy of insurance contained a clause that 
in case of loss or dispute it should be referred to arbitration, it was 
held that, if there had been a reference depending or made and de- 
termined, it might have been a bar, but the agreement of the par- 
ties could not oust the Court ; and as no reference had been nor 
was any depending, the action was well brought, and the plaintiff 
must have judgment (a). 

In Horton v. Sayer, Pollock, C. B^ said : ^' In this case the deed 
discloses nothing more than an agreement generally to refer all 
disputes to arbitration, and that does not prevent the plaintiff from 
maintaining this action " (6). 

Rule as to ouster. — Regarding the rule that the jurisdiction of the 
Court should not be ousted, Coleridge, J., said : '' I certainly am not 
disposed to extend the operation of a rule which appears to have 
be^ founded on very narrow grounds, directiy contrary to the 
spirit of later times, which leaves parties at frill hberty to refer their 
disputes at pleasure to public or private tribunals " (c). 

*&oUy. Avery. (XdruIequal^ied.-'AndmScottY. Avery iirfas [* 210] 
decided that where parties have entered into a contract for in- 
demnity, they may, if they choose, agree that in the event of any loss 
occurring such loss shall be ascerteined by an arbitrator they may 
select, and they may agree to pay such loss when it has been ascer- 
tained, and not otherwise (d). This case has been the subject of 
much comment and many explanations. StcUement of law^ per Bretty 
Jf. R. — ^In Edwards v. Aberayiron Company, Brett, M. R.. said (e) : 
" The true limitation of Scott v. Avery seems to me to be that if par- 
ties to a contract agree to a stipulation in it, which imposes as a con- 
dition precedent to the maintenance of a suit or an action for breach 
of it the settling by arbitration of tiie amount of damage or the 
time of paying it, or any matters of that kind, which do not go to 
the root of the action, i. «., which do not prevent any action at all 

(a) KiU V. EoUgter, 1 Wils. 129. Thompson t. Ckamock, 8 T. R. 189. * 

(b) Horton v. Sa^fer, 4 H. & N. 648, 29 L. J. Ex. 28. 

(e) ScoU y. Avery, 5 H. L. C. 811, 848. 25 L. J. Ex. 808, 2 Jar. N. S. 815, 4 
W. R. 746. 

(d) ScoU V. Avery, 5 H. L. C. 811, 25 L. J. Ex. 808, 2 Jar. N. S. 815, 4 W. R. 
746. BrwenY, Overbury, 11 Ex. 715. 

(e) 1 Q. B. D. 568, 596, 84 L. T. N. 8. 467. 
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from being maintained, such stipulation prevents any action 
being maintained until the particular facts nave been settled by 
arbitration ; but a stipulation in a contract which in terms woxdd 
submit every dispute arising on the contract to arbitration, and so 
preclude the suffering or complaining party from maintaining any 
suit or action at all in respeoc of any breach of the contract, does 
not prevent an action from being maintained; it gives at most a 
right of action for not submitting to arbitration, and for damages 
probably nominal. And this rule is founded on j>ublic policy. It 
in no way prevents parties from referring to arbitration disputes 
which have arisen ; out it does prevent them from establishing, as 
it were, before they dispute, a private tribunal which may from ig- 
norance do what tne invented tribunal here did, namely, act and 
persist in acting in contravention of the most elementaiy princi- 
ples of the administration of justice."* 
[* 211] ^Statement of law^ per Bramwdly B, — ^The effect of ScM v. 
Avery is also well stated in Elliot v. Royal Exchange (/), by 
Bramwell, B. : ^' If two persons, whether in the same or in a different 
deed from that which creates the liability^ agree to refer the matter 
upon which the liability arises to arbitration, that agreement does 
hoi take away the right of action. But if the original agreement 
iB not simply to pay a sum of money, but that a sum of money 
shall be paid if something else happens, and that something else is 
that a third person shall settle the amount, then no cause of action 
arises until tne third person has so ascertained the sum, for to say 
the contrary would be to give the party a different measure or rate 
pf compensation from that for which he has bargained. This is 
plain common-sense, and is what I understand the Mouse of Lords 
to have decided in Scoii v. Avery*^ (g): 

Statement of law, per Jeseel, M. R. — There are only two cases where 
agreement to refer can be successfully pleaded — ^nrst, where the ac- 
tion can only be brought for the sum named by the arbitrator* 
secondly, where it is agreed that no action shall be brought till 
there has been an arbitration, or that arbitration shall be a condi- 
ti6n precedent to the right of action (K), In all otiher cases, where 

(f) L. R. 2 Ex. 287, 246, 86 L. J. Ex. 129, 16 L. T. N. 8. 899, 16 W. R. 907, 
Ana see Dctwson v. Fitzgerald^ infrm, 

ig) See Tredwen v. Holman, 1 H. A C 72, 79, 7 L. T. N. S 127, 10 W. R. 
652. 81 L. J. Ex. 898, 8 Jur. N. 8. 1080. Wright v. Ward, 20 W. R, 21, 24 L. 
T. N. 8. 489 . HarveuY. Beckwiih, 2 H. ft M. 429, 10 L T. N. 8. 632. Bahbage 
V. C(mlhum^ 9 Q. B. D. 236, 52 L. J. Q. B. 50. WiUesford v. WcOson, 8 Ch. 
App. 478, 42 L. J. Ch. 447, 28 L T. N. 8. 428, 21 W. R. diiO. 

(A) Per Jessel M. R., in Dawton v. FUxgerald^ 1 Ex. D. 267 at 260, 46 L. J. 
Ex. 894, 24 W. R. 778. Edwards v. Aberayran Mutual Ship, Co., 1 Q. B. D. 
668, 84 L. T. N. 8. 467. Boper v. Lendon, 28 L. J. Q. B. 260, 1 E. ft E. 826, 7 
W. K. 441, 6 Jur. N. 8. 491. Scott v. Liverpool Corporation, 28 L. J. Ch. 280, 
8 De a. ft J. 884, 82 L T. 266, 7 W. R. 158, 5 Jor. N. a 106. Wright r. Ward^ 
24 L. T. N. S. 489, 20 W. R. 21. 

^ Refusal of insurer to pay an^ sum whaterer preclndes him from reljiog, when 
raed, on clause proyidingior arbitration before suit. Wetttm SL A C* Int. Co. r* 
ISitnam, 20 Neb. 881. 
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there is first a covenant to pay, and secondly a covenant to refer, 
the covenants are dintinct and collateral (i), and the plain- 
tiff may sue on the first, leaving the defendant *to pursue [* 212] 
one of two courses— -either to bring an action for not refer- 
ring, or to apply, under s. 11 of the Common Law Procedure Act, 
1854, to stay the action until there has been an arbitration, in which 
case a judge has power to prevent the case going to a jury if the 
arbitration can be fiEurly enforced (£). 

Common Law Procedure Act^ ISBj^ 8. 11. — By the Common Law 
Procedure Act, 1854, s. 11, it is enacted that whenever the parties 
to any writing shall agree that any difference between them shall 
be referred to arbitration, and shall nevertheless commence any 
action in respect of the matters so agreed to be referred, it shall be 
lawful for the Court before which the action is brought, upon being 
satisfied that no sufficient reasons exists why such matters should 
not to be referred to arbitration, and that the defendant was at the 
time of the bringing of such action and still is ready and willing 
to concur in all acts necessary and proper for causing such matters 
0o to be decided by arbitration, to make a rule or order staying all 
proceedings in such action upon such terms as to such (jourt or 
judge may seem fit, provided that any such rule or order may at 
any time afterwards be discharged or varied as justice may re- 
quire (0- 

It is not a condition precedent to the right of the Court to refer 
to arbitration that all the parties must l^fore action have been 
willing to go to arbitration (m). 

Award not a condition precedent to action, — ^A clause stipulating that 
all matters in difference which should arise touching tne agreement 
should be submitted to arbitration, and prohibiting any action be- 
ing brought in respect of the matters actually submitted to 
arbitration, is a collateral and independent agreement ;*and [* 213] 
an award thereunder is not a condition precedent to such 
action, except as r^ards such sums as under the agreement are 
not payable until the amount thereof has been ascertained by such 
award (n). 

Aacertainmeni of amount condition precedent to action^ — In Brav/a- 
8Um v. Accidental Death Company (o) the covenant was to pay such 
sum as should appear lust and reasonable, and in proportion to 
the injury received, such sum to be ascertained in case of differ- 

(0 CoUina v. Locke, 4 App. Cas. 674, 48 L. J. P. C. 68, 41 L. T. N. S. 292, 
28 W. R. 189. 

(k) Per Jessel, M. R., Dawson v. Fitzgerald, 1 Ex. D. 260, 45 L. J. Ex. 894, 
24 W. R. 778. See alao per Pa^ Wood, V. C , in Cooke v. Cooke, 4 Eq. 77, 86 
L. J. Ch. 480, 16 L. T. N. S. 818, 16 W. R. 981. 

(I) 17 & 18 Vict c. 125, 8. 11. ' 

(m) WiUe:tford v. Watson, 8 Ch. App. 478, 42 L. J. Ch. 447, 28 L. T. N. S. 
428, 21 W. R. 350. 

(n) CoUins v. Locke, 4 App. Cas. 674, 48 L. J. P. C. 68, 41 L. T. N. S. 292, 
28 W R. 189. 

(o)' 1 B. ft S. 782, 81 L. J. Q. B 17 (1861), 5 L. T. N. S. 660, 8 Jur. N. S. 006. 
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ence in manner provided by the stipulations and conditions in- 
dorsed on the policy. Tue Court held performance of the stipular 
tion to be a condition precedent to the right to sue. 

View that where insurers dispvte any liability, action lies — ^A policy 
of insurance against fire stated that, if any difference should arise 
over any claim, it should be immediately submitted to arbitration, 
and such arbitration should be made b^ one or two persons to be 
indifferently chosen by the assured or his l^al representative, and 
by the office or by such third person as the other arbitrators should 
: ppoint, and no compensation should be payable until after an 
award determining the amount thereof should be duly made. In 
an action on the policy, it was held that the assured might main- 
tain an action on such policy, notwithstanding the condition, 
where it appeared that the insurers denied the general right of the 
assured to recover anything, and did not merely question the 
amount of damage (p), but see Scott v. Avery, 

Where an adjustment by arbitration was made a condition pre- 
cedent, and the msurers alleged that the policy was void by reason 
of concealment, it was held in victoria that the assured 
[* 214] could not sue till after *such adjustment (o). This does 
not seem consistent with the last case ; ana in a case in 
Lower Canada where a reference was made to valuers without 
waiver of the conditions of the policy, it was held that the insurer 
had not lost his right to use the conditions of the policy as to for- 
feiture if such were proved (r). 

Construction of condition to refer, — Chrman v. Hand-in-Hand \jt) 
was the case of a policv containing a covenant (subject to the con- 
ditions indorsed on the policy) to pay or make good all loss or 
damage not exceeding the amount insured, and a condition to refer 
differences, '' which condition is to be deemed and taken to be an 
agreement to refer." The Court held that this meant that the 
remedy for the breach of that condition was action or application 
under the Irish Common Law Procedure Act, 1856, s. 16, which 
remedy was wholly inapplicable to any provision qualifying the 
covenant to pay, and postponing the cause of action thereon until 
ascertainment by arbitration, since application under the statutes 
presupposes an existing cause of action, while the essence of the 
provision qualifying the covenant is that the cause of action is not 
complete. 

A policy of insurance against accident contained (t) a condition 
that all disputes should, if the assured or his 1^1 personal repre- 
sentative or the company required it, be referred to arbitration in 
the manner specified in the company's private Act (u), which em- 

(p) OoldgUme v. Osborne, 2 C A; P. 650. 

(q) London and Lancashire v. Honey ^ 2 Victoria L. B. 7. 

fr) La Rocque v. Royal, 28 Lr. Can. Jur. 217. 

[sj I. R. 11 C. L.224. 

[t] MinifU V. Railtoay Passengers' <i^, 44 L. T. N. S. 662. 

[«) 27 & 28 Vict, c cxzY. s. 88. 
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powered the Court or a Judge to stay proceedings contrary to the 
Act (x). Action stayed, jravd not charged. — The Court ordered a 
stay of proceedings in an action, as no issue of fraud was 
raised, and no reason appeared why the matter in Question [* 215] 
could not or ought not to be referred to arbitration. 

Bight to sue where fraud in question. — Some discussion has arisen 
on the question whether if fraud were charged this would entitle 
the plaintiff to a jury. Pollock, B., in Mn^ v. Railway Paaaengers^ 
&€., says, ^^ Where TOud is imputed to the claimant, whether he be 
the assured or his personal representative, it would be difficult to 
say that the plaintiff ought not to have the opportunity of clearing 
himself from so grave a personal imputation in open court" (y). 

And this view has been taken in Wallia v. Hirach {z\ approved in 
Hxrwih v. Im Thwm (a). Jessel, M. R., in Russell v. Russell (6), ex- 
pressed himself bv no means satisfied that the mere desire of the 
person charging the fraud was a sufficient reason for the Court re- 
rasing to send the case to arbitration, although if the person charg- 
ing the fraud did not desire a reference the ODUrt ought to investi- 
ea^ the circumstances, and mighty on a primOt facie case of fraud 
Being shown, in tiie exercise of its discretion refuse the order. 
Where, however, the person charged with the fraud desires an in- 
vestigation before a public tribunal, the Court ought, said his lord- 
ship, as a rule, to exercise its discretion, and to refuse to refer the 
matter in dispute to arbitration. 

SeoMorihiness not to be referred. — On this principle it would seem 
that Lord D nman held, in Harrison v. DouglaSj 3 A. & E. 396, that 
an issue as to the seaworthiness of a vessel was for a jury and not 
matter of reference within an arbitration clause. 

*And in Scotland it has been held that after a claim has [* 216] 
been submitted to arbitration and awarded on in favour of 
the insured, the insurers could still raise the question of fraud (c). 

Issue arrumnting to fraud. — ^An agreement making settlement of 
the loss in a certain way a condition precedent to the bringing of 
an action does not compel the party to submit to arbitration the 
question whether or not the policy is void bv reason of misrepre- 
sentation as to the condition of the property insured (d). 

Point of law not to be referred, — Bacon, V. C, has decided that the 
assured is not bound to submit a legal point to arbitration before 
suing ie). 

(x) Identical with 8. 11 of the Common Law Procedure Act, 1854. 

(y) Minifie v. Railway Passengers' Assurance Co., 44 L. T. N. S. at 654. 

(z) 1 C. B. N. S. 816. 

(a) 4 C. B N. S. 569. See also WVlerford v. Watson, 8 Ch. App. 478, 42 L. 
J. Ch. 447, 28 L. T. N. S. 428, 21 W. R. 860. 

(6) 14 Ch. D. 471 (1880), at p. 477, 49 L. J. Ch. 26a 

(c) Hercules Ins. Co. v. Hunter, 15 C. S. C. (1st series) 800. 

(d> Alexander v. CampbeU, 41 L. J. Ch. 478, 27 L. T. N. S. 26. 

(e) JOdd. 
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The right to have the matter in dispute referred to arbitration 
mav, like other provisions in iSeivour of the assured, be waived (/)• 

Waiver of right to arbitratioTL — 1. Payment of money into court in 
an action commenced on the policy has been held waiver of condi- 
tion precedent as to deciding disputes by arbitration (g\ 

2. Takine possession of the insured property for purpose of re- 
pairs {h). in the case of a ship this would be acceptance of aban- 
donment; in the case of a house it would amount to election to rein- 
state. 

3. Where a provision is made for reference, the action, it seems, 
may be maintained if the insurers have not made any offer to refer 

or have simply refused to pay at all (i) C) 
[* 217] *iVb specyk 'performance of agreemerU to r^er.— Specific per- 
formance cannot be had of an agreement to reter ( j), nor 
can any measure of damage for breach of such an aspreement be 
easily found, except by adopting the suggestion of Liord Eldon (Jk\ 
that the agreement should contain the mention of a fixed sum a.s 
a^preed and liquidated damages for any attempt by either party to 
disregard the arbitration clause, and agreements to refer may be in- 
directly enforced by a motion to stay proceedings until reference 
had under s. 11 of the Common Law Procedure Act, 1854 (l). 

Insurance in friendly societies, — Where an insurnnce is mode with 
a society, under the Friendly Societies Act, 1875 (m), disputes be- 
tween a member or a person claiming through (n) a member (his 
heirs, executors, administrators, or nominees where nomination 
is allowed), or claiming under the rules of a registered friendly 
society, and the society or an officer thereof, must be decided 
in the manner directed by the rules of the society, and the 
decision so made is binding and conclusive on all parties without 
appeal, and cannot be removed into any Court of Law or restrained 
by injunction. Enforcement thereof may be had through the 
county court. The Act contains further provisions as follows : 

1. Unless the rules of the particular society forbid it, the parties 
to a dispute in a society may by consent refer the matter in dispute 
to the Chief Registrar or the Assistant Registrar of Friendly Socie- 
ties of Ireland or Scotland. 

(/) Fox y. Railway Passengers' Co,, 64 L. J. Q. B. 605, 62 L. T. 672. 

(a) Harrison v. DouglaSy 8 A. & E. 896. 

(h) Cobb V. N. E. M.MaHnt, 72 Mass. (6 Gray) 192. 

li) Robinson ▼. Otorge Insurance Co. ^ 17 Maine 18 . MiUaudon v, Ailantiey 
8 Louisiana 0. S. 658. See Fox v. Railway Fussenaers^ Co , supra. 

ij) Ma^>orough v. Bower,! Beav. 127, per Lord Langdale. 

(k) Street v. Rigby, 6 Ves 815. 

[/) Ante^ p 208, and see Hodgson v. Railway Passengers^ Co,, 9 Q. B. D. 188. 

m) 88 k 89 Vict. c. 60, ss. 21, 22. 

[n) Altered to meet the case of KelsaU y. Tyler, 25 L. J. Ex. 158. The old 
Act had '* on account of 

^ Refusal of insurer to pay any sum whateyer precludes him from relyinff, when 
sued, on clause proyiding for arbitration beforo soit. JFestem H. A G. &s, Oo.f 
y. I^nam, 20 Neb. 881. 
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2. Where the rules provide for a reference to justices, a 
court of summary jurisdiction is to decide unless the ^par- [* 218] 
ties choose to consent to go to the county court, in which 

case that Court is empowered to hear and determine the question 
in dispute. 

3. Where the rules of a society contain no direction as to dis- 
putes^ and no decision on a dispute is given within forty days after 
application hy the society for a reference under its rules, the mem- 
bers or person aggrieved may apply either to the county court or a 
oonrt of summary jurisdiction, which may hear and determine the 
matter in dispute. 

4. DigpuUes as to daims. — ^The Court, chief or other registrar, may 
at the request of either party state a case for the opinion of the 
Supreme Court of Judicature on any question of law, and may 
also grant to either party such discovery as to documents and 
otherwise or such inspection of documents as might be granted bv 
any Court of Law or Equity, such discovery to be made on behalf 
of the Bocietj by such officer of the same as such Court or registrar 
may determme. 

It was for a time thought, owing to the punctuation of the stat- 
ute, that bv s. 30 the member of any friendly society whatsoever, 
or person claiming through him, might, notwithstanding the rules 
of the society, apply to the county court or to the court of sum- 
mary jurisdiction for the place where such members and other per- 
sons resided, and that sudi Court might settle the dispute in man- 
ner therein provided (o). 

Mode of dedininp daiws. In HoWs Case (p) a claim was made 
by the representative of Thomas Holt for £14 as funeral allowance. 
The society resisted, and the claimant applied to the magis- 
trate, though the rules of the society provided for *arbitra- [* 219] 
tion. The Queen's Bench Division held that he was en- 
titled to do BO under s. 30, sub-s. 10, notwithstanding the provisions 
of s. 22L But 42 & 43 Vict c. 9, was immediately passed, declar- 
ing that s. 30 applied only to such friendly societies, registered or 
not, and industrial insurance companies as receive contributions by 
means of collectors at a greater distance than ten miles from the 
roistered office or principal place of business of the society or com- 
pany. So Holfa Vase has no longer any force. But s. 22 is so far 
controlled by s. 30 that members or persons claiming through them, 
where the society on which they claim receives its subscriptions 
thorough collectors and collects outside a radius of ten miles from its 
head office, may sue in their domestic forum or local court instead 
of arbitrating. In these cases the defendant is made to follow the 
plaintiff. 

Arbitration under the Railway Paaaengera^ Assurance Oompany^a Act. 
— ^By the Railway Passengers' Assurance Company's Act, 1864 (27 



[o) Be Alfred HoU, 4 Q. B. D. 29. 
[p) 4 Q. B. D. 29. 
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& 28 Vict c. czxv.)y ^Q company, or assured, or the representa- 
tives of the assured, may require anv question or difference arising 
on any contract of insurance entered into by the company to be De- 
ferred to arbitration (ss. 3, 16), and if the assured, or his legal rep- 
resentatives, shall, in a case referable to arbitration under the Act^ 
commence an action against the company, the Court or a judge, 
may, upon the application of the company, stay all proceedings in 
the action upon being satisfied that no sufficient reason exists why 
the matters cannot be, or ought not to be, referred to arbitration, 
and that the company were at the time of the bringing of the action, 
and still are, ready and willing to concur in all. acts necessary and 

6 roper for causing the matters to be decided by arbitration (s. 33). 
nder this statute, if arbitration is required bv the company before 
action, then upon an action being commenced the company might 

plead their demand of arbitration as an answer to the action, 
[* 220] or appl^ to the Court to stay proceedings. I^ however, 

arbitration is not required by the company before action 
brought, and after the commencement of the action they apply for 
a stay of proceedings therein, the Court can only grant it upon 
being satisfied as provided by s. 33, and the onus oi so satisfying 
the Court rests upon the company (g). 

(q) Fox V. BaUway PtiMmgtrff <^, Co., 64 L. J. Q. B. 605, 52 L. T. 672. 
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♦CHAPTER X. [* 221] 

INDEKNTTY. 

AU poUciea on property eordracU of indemnUy, — All polideB on 
property are contracts of indemnity, and the law will not permit 
them to be otherwise construed (a). It is auite immaterial what 
may be the nature of the property or risk (o). Valued policies. — 
Even in the case of y^^^d pohcies, which are rare, except in 
marine insurance, the' interest of the assured must be proved 
(c). And the valuation oiUy dispenses with proof of the amount 
of such interest Valued fire pohcies are practically unknown in 
England (cQ. 

Sidemmty is offcdnst loss not against accident. — Insurance is a con- 
tract of indemnity, not against accident, but against loss caused 
by accident ; therefore, if a policy is a time policy, the loss and not 
merely the accident, must accrue within the time covered by the 
policy (e). Exient of indemnity. — Whilst the contract is one of in* 
demnity, it is a contract of indemnity only to the amount whereon 
premium has been paid. The indemnity is limited to the amount 
named in the policy, and can in no case exceed that. This is the 
role as to specific policies, i. e.. those in which the things insured 
are constant and not variable irom day to day, as in the case of 
morchandise. Sach policies are those on houses and buildiugs. 
Where the policy is made subject to the conditions of average, and 
the goods at risk exceed in value he imount insured on 
goods in the place named, the risk only ^attaches to goods [♦ 222] 
to the amount of such value. As to the: rest, Uie assured 
must abate his claim- for indemnity, in such a wav that on the set- 
tlement of accounts between the parties he shall have borne a por- 
tion of the loss proportionate to the amount by which he was at 
the time of the loss under-insured. 

Indirect daimage not covered. — ^The contract to indemnify made by 
a policy only promises indemnity as to direct damages. No dam- 
age indirectly resulting firom the happening of the event insured 
against can he recovered for. Thus aamages for loss of business 

(a) London Assurance y. Sainsbury, 8 Dong. 245 ( 1786 ). Goes t. Withers^ 
2 Burr. 688, 697 (1768). 

(6) CasteOainy. PresUm, 11 Q. B. D. 880, 62 L. J. Q. B. 866, 49 L. T. N. S. 
29, 81 W. B. 567. 

[e) LewU y. Rucker. 2 Bnrr. 1170. 

Id) BisseU y. Rowd Exchange, 1 C. S. C (Ist aeries) 174. 

\e) Per Lord E&eri M. B., &tiaA v* Head, 65 L. J. Q. B. 48, 68 L. T. 800, 
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cannot be recovered under a policy on a tavern (/), nor for want 
of occupancy, or wa^es paid to servants thrown out of work by 
the destruction of the properly (g\ nor under an acddent policy 
for anything but the expenses, &c., attendant thereon (h). Damage 
in the removal of furniture or by fall of a wall injured by the fire, 
or by water used in putting it out, has been held direct (t). 

Indemnity — market value. — The amount of the indemnity is de- 
termined, not by the cost, but by the value at the date of the loss 
of that which is insured. By value is meant the intrinsic or mar- 
ket value on the dav of the fire or other mishap insured against 
(j). But as reeards houses full indemnity to a tenant or person 
liaving a limited occupying interest therein seems to incluae, not 
the mere market value of such interest, but the pecuniary value 

Slus the value of the beneficial enjoyment (Jk). in such case in- 
emnity is best attained by reinstatement The assured, more- 
over, cannot under a policy on the house, recover any damages for 
loss of occupation, or the rent of a house which he is 
[* 223] obliged to take in ^^ksonsequence of the fire. Those risks 
must be covered by a special insurance on rent (Ji). 
A policy is not a contract of T)erfect indemnity (m), but a con- 
tract of indemnity against losses which arise out of a specified class 
of accidents. Particular losses may be selected, and the assured be 
guaranteed against them only (n). Deductioni New for old, — The 
indemnity offered is also limited in amount, and also by certain 
other qualifications ; such as, for instance, the marine rule, one-third 
new for old, which was sprung up by the custom of trade, and 
operates in some cases to give more and in others to give less than 
complete indemnity (o). 

This principle has in Ireland been applied to fire insurance; bat 
it was said by Penuefather, B., that no settled rule of deduction, one- 
third or one-fourth, or of any other sum, existed in the caBe of old 
premises or property, but that the jury mighty as a criterion of the 
actual damage, see what would be the expense of placing new ma- 
chinery, such as was in the premises beiore the fire, and deduct 



(/) Waiakt v. Pble, 1 A & E. 621. 

(a) Menzuss y. North BriHsh, 9 C S- C. (2Dd series) 694Ubllowing Wright v. 
Pole. 

{h) Theobald t. BaVway Passengers^ Assurance Co., 10 Ex. 46, 28 L. J. Ex. 
249. 18 Jut. 683, 28 L. T. 222^ 2 W. R. 528. 

(t) Johnstone v. West of Scotland Co,, 7 G. S. C (1st series) 68. 66 n. 

\i) Hercules Co. y. Hunter, 14 C S. C (Ist series) 1187, 16 C S. 800. 

[k) Castdlain v. Preston, 11 Q B. D. 400, per Bowea, L- J. See note (6) 
eupra, 

(I) Buchanan v. Liverpool, London, and Globe, 11 C S. C. (4th series) 1089, 

Ic. L. R. 696. 



21 Sc 



(m) Irving v. Manning, IR. L C 287, 807, 2 C B. 784. 
in) 



Per Bowen, L J., in Hough v. Head, 56 L. J. Q. B. 48, 58, L T. 809, 84 
W.R 180. 

(o) Aitchison v. Lohre, 4 App. Gas. 766, 762, 49 L. J. Q. B. 128, 41 L. T. N. 
8. 828, 29 W. R 1. 
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therefrom the difference in value between the new and the old (p), 
Bince the coet of repairing is an element in the damage Buffered by 
the assured in such a case. Goods and furniture, especially the for- 
mer, can of course be replaced without other appreciable expense 
than their cost, but machinery and the like required fixinfj^ and 
setting in position, and sometimes such work is costly and like re- 
building. 

Vance v. FoiUr (p) was a decision on circuit, and no case seems 
to have come before the full courts. It is clear that the cus- 
tom to fix the ratio at one-third new *for old is n6t estab- [* 224] 
lished as to fire losses on land, but that similar computation 
IS necessary to prevent over-compensation. 

Doctrine of abandonment applicable to fire insurance. — The doctrine 
of abandonment intended to assist the principle of indemnity seems 
applicable not only to marine but to fire insurance, for Brett, L. J., 
said(p): ''I concur in what has been said by Lord Blackburn 
(9), that abandonment is not peculiar to policies of marine insur- 
ance ; abandonment is part of every contrtust of indemnity. When- 
ever, therefore, there is a contract of indemnity and a claim under 
it for an absolute indemnity ^ there must be an abandonment on the 
part of the person claiming indemnity of all his right in respect of 
that for which he receives indemnity." 

Principle of abandonment — Mr. Marshall thus states the principle 
upon which the right of abondoning rests (r) : *^ The assured may 
abandon in every case where, by the happening of any of the mis- 
fortunes or perils insured asainst, the thing insured is so damaged 
and spoiled, or the charges for its salvage are so high, that the costs 
of repairing, restoring, or recovering it would exceM its marketable 
vidue after they had oeen assured, or where the assured is deprived 
of the firee disposal of it under cireumstanoes which render its resti- 
tution uncertain." 

Why doctrine of abandonment rardy applied. — Probably one reason 
why tne doctrine of abandonment is not more frequently applied 
in Uiose cases where furniture or goods are insured is to be found 
in the nature of such articles. A body of the size and complex 
structure of a ship may be so injured as to be useless for its special 
practical purposes without becoming of no saleable value; 
and in such a case it *is obviously fair that such value [* 226] 
should be surrendered to the insurer when he pays as for a 
total loss. But such things a£is goods or furniture are, when con- 
sidered singly, of a much simpler, smaller, and less costly character, 
and many of them are usually covered by one policy. Where, 
therefore, a part is injured or destroyed, the damaged articles are 

(p) Vance T Foster, Ir. Circ. Rep. 47 (1841). Hercules y. Hunter, 14 G. S. 
C. (IstBeriefl) 1187, 15 do. 800. 

(p) Kaitenbaeh y. M'Keneie, 8 C. P. D. 467, 470, 88 L. T. N. 8. 948, 26 W. 
B.844 

(q) Rankin y. Plotter, L. R. 6 H. L. 88, 118, 42, L. J. C P. 169, 29 L. T. N. 
8. 142, 22 W R. 1. See also Mason y. Sainsburyj 8 Dong. 68. 

(r) Manhall on Insnntnoe, 4tli ed< 462. 
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usually paid for by the insurer. The value of the injured part be- 
ing separate and distinct from, and not, as in the case of a ship, in- 
separably connected with the injured part, a full and fair deduction 
in respect of it can be made from the amount of the policy ; and the 
assured is in no d^ree injured by having to retain the uninjured 
part of the subject-matter of the insurance. 

Usually the damaged property is treated as salvage, and sold for 
what it will fetch, the sale price being accounted for between the 
parties. 

Principle on which abandonment rests applies to insurance of chattels. 
— Whatever may be the difficulties arising in this branch of insur- 
ance law, it is clear that the principle upon which abandonment 
rests, viz., indemnity, does apjuy, as the insurer is entitled on pay- 
ment to all ways and means of lessening the loss («), though tne 
rule as to notice of abandonment in claims for a constructive total 
loss is marine only. 

Insurer reinstating, entitled to old materioL — ^Where an insurer elects 
to reinstate, he is entitled to the old materials left by the fire, and 
in any case he will seek to reduce the amount of his indemnity by 
deducting their value. 

Right of insurer in subject of insurance dabn bif qfier assured, — ^When 
the person idemnified [the assured] has a nght to idemnity, and 
has elected to enforee his claim, the chance of any benefit from an 
improvement of the value of what is in existence, and the risk 
of any loss from its deterioration, are transferred from the 
[* 226] ^person indemnified to those who indemnify; andtherefore, 
if the state of things is such that steps may be taken to 
improve the value of what remains, or to preserve it from further 
deterioration, such steps from the moment of election concern the 
party idemnifying, who ought, therefore, to be informed prompUy 
of the election to come upon him, in order that he may, it be 
pleases, take steps for his own protection" (t). 

In fire insurance this is effected by requiring immediate notice 
of a fire, and obtaining licence by a condition in the policy to enter 
the premises insured or wherein the things insured are. 

Assured^s election to daim for partial Um irrevocable. — On general 
principles of law (not confined to marine insurance) an dection 
once determined is determined forever, and such a determination 
is made by any act that shows it to be made. And therefore any- 
thing which indicates that the person indemnified has determined 
to take to himself the chance of benefit firom an increased value in 
the part saved, and only claim for the partial loss, will determine 
his election to do so (u). 

(•) Bankin y. Fbtter. L. B. 6 H. L. 8S at 118, 42 L. J. 0. P. IGO, 20 L. T. N. 
S. 142, 22 W. R. 1. KaUenbach y. JPKenzie, 8 0. P. D. 467, 88 L. T. N. S. 948, 
26 W. R. 844. 

(t) Per Blackbam, J., Rankin y. Fbtter, L. R. 6 H. L. 88, 119. 

(«) Ibid, And see Clough y. London and North- Western SaHwaw, L. R. 7 
Ex. 26, 84. 41 L. J. Ex. 17. 26 L. T. N. S. 708, 20 W. R. 189. MUcheU r. Edie, 
1 T. R. 606» explained in Boux y. Satoador, 8 Bing N. C. 266. 
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VakedpoUcg indenuiUy to aimmini of valuation. — A valued policy 
kacoutract of ipdemnity to the Qwner, to the amount at which 
the property ia valued in the policy. The assured, if he has re 
ceived on other policies, can only ask for such a sum as, with that 
already received, will give him the amount which the insurers by 
the policy sued on have bargained to give him. The amount al- 
ready received is to be treated as salva^ received by the owner 
after constructive total loss. He and the insurer are both estopped 
from denying the value stated in the policy (x). 

*Inguf€r c(mHreipwre party prifnarify HoMe to he med finL [* 227] 
^The insurer, having contracted to indemnify, could not 
insist on others being sued first who were primarily liable (y), or 
on consolidation of nis action with others by the same assured 
against other insurers in respect of the same loss (s). And it is no 
defence to an action by the assured against the party causing the 
damage, that the assured has been paid by his insurers (a). 

Smrogajtion^ to&cU ii ts.— Subrogation, according to the older and 
narrower view, is the treating of an insurer, who has paid a loss, 
for which some other person is primarily liable, to the assured, as 
standing in the place of the assured so iar ps regards his rights of 
action a^nst such persons* This view of the subject is well ex- 
pressed m a recent American case by the following definition : — 
^ Subrogation is the substitution of one person in place of another, 
whether as a creditor or as the possessor of any other right Ail claim, 
so that he who is substituted succeeds to the rights of the other in 
relation to the claim, its rights, remedies, or securities '^ (6), Sub- 
rogation, as constituting paft of the law of indemnity, includes more 
than the mere transference to the insurer of existing rights of action 
against third parties vested in the assured in respect of the loss. 

Ar Lord Ekhsr, — Probably the best and most inclusive as well as 
the most recent definition of subrogation has been given by the 
present Master of the Rolls, Lord Esher, in OaMMain v. iVeaton (c), 
as follows :— ^* As between the insurer and the assured, the insurer 
is entitled to the advantage of every right of the assured, whether 
such right consists in contract fulfilled or unfolfllled, or in 
remedy for tort capable of being insisted upon, or ^already [^ 228] 
insisted on, or in any other right, whether by way of oon» 
dition or otherwise, which can be or has been exercised or has ac- 
crued ; and whether such right could or could not be enforced by 
the insurer in the name of the assured, by the v xercise or acquir- 
ing of which right or condition the loss against which the assur^ 

{x) Bruce y. /otiev, 82 L. J. Ex. 182, 7 L. T. N. S. 748, 9 Jar. N. S. 628, 11 
W. IL 871, 

(y) IHcktnBon v. Jarditu, 16 W. R. 1160, 18 L. T. N. S. 717, L. B, 8 G. P. 
639. 

(t) M*Ortgor y. Hwr^aU^ 8 M. A W. 820. 

(a) PnopMn- MonHcOio y. MoUiton, 17 Howard (U. S.) 162. TatMr. WkiU, 
4 Bing. N C. 272. 

Ih) Jackson y. Bo^isifm Co , 180, Mmb. 610. 

(c) 11 Q. B. D. 881, 886, 62 L. J. Q. & 866, 40 L. T. N. S. 20, 81 W. R. 667. 
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is insured can be or has been diminished. That seems to put this 
doctrine of subrogation in the largest possible form : and it in that 
form, large as it is, it is short of fulfilling that which is the funda- 
mental condition, I must have omitted to state something which 
ought to have been stated " (d). 

As to anything not within the definition, the general law of in- 
demnity must be looked at(6), and this definition is consonant with 
the view of Lord Blackburn (/ ), who states the principle somewhat 
more briefly and generally ; and substantially the same view has 
been expressed by the Supreme Court of the United States (g). 

The nght of the insurer, however, to the advantage of every right 
of the assured must, it seems, be understood with this limitation, 
viz., that the right must be incident or attached to the ownership 
of the thing insured ; e. ^., freight to be earned under a charter- 
party is not an incident to the ownership of the vessel, and there- 
fore, although an underwriter of a policy of insurance upon a ves- 
sel becomes, by abandonment to him upon a constructive total loss 
happening through the fault of another vessel, entitled, after pay- 
ment of the sum secured by the policy, to everv benefit accruing 
from the ownership of the insured vessel, he cannot claim 
[* 229] any part of the damages recovered from the *owner8 of 
the wrongdoing vessel on account of loss of fireight in- 
tended to be earned by the insured vessel (^). 

Payment of loss by inmrer no defence in action by asmred against 
person caiLsingloss. Subrogaied inmrer^s right to damages recoverable 
by assured, — ^The mere payment of a loss bv the insurer does not 
afibrd any defence to a person whose fault has been the cause of 
the loss in an action brought aeainst the latter by the assured. 
But the insurer acquires by such payment a corresponding right 
in any damages recoverable by the assured against the wrongdoer 
or other party responsible fbr the loss (A). If the insurer has in 
fact paid, the tortieasor cannot object that he paid without liability 
(i)y nor can the wrongdoer limit the amount payable by him to 
that for which the assured has settled with the insurer (j). This 
right rests upon the ground that the insurer's contract is in the na- 



(d) Same case, 886. 

(«) Same case, 404, per Bowen, L. J. 

(/) Bumand v. Rodocanchi, 7 App. Cas. 838, 839, 81 W. R. 66, 61 L.* J. Q, 
B.548, 47L T.N. S. 277. 

(g) Phcenix Co. v. Erie Co., 117 U. S. (10 Davis) 820. 

(g) The Sea Insurance Co. v. Hadden, 13 Q. B. D. 706, 58 L. J. Q. B. 252, 60 
L. T. 667, 82 W. R.841. 

(h) Randall v. Cockran, 1 Yes- Sen. 98. Mason v. Sainsbury, 8 Douff. 61. 
London Assurance v. Sainsbury, 8 Doug. .246. Clark ▼. Blything, 2 B ft. C. 
254. Bradbum v. Great Western Railtoay, Lr 10 Ex. 1, 44 L J. Ex. 9, 81 L. 
T. N. S. 464, 28 W. R. 48, Vaies v. White, 4 Bing. N. C. 288. The Potomac, 
105 U. S (15 Otto] 630, per Gray, J. Smidmore v. Australian Gaslight Co.. 2 
N. S. W. Law 219. 

(i) Sun Mutual Co v. Mississippi Co,, 6 McCrary (U. S. Circ. Ct.) 477. Jim; 
Co. V. C. D. Junr., 1 Woods (V.% Circ. Ct) 72 

(j) Mobile RaUway Co. v. Jurey, 111 U. a (4 Davis) 684. 
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tore of a contract of indemnity, and that he is therefore entitled, 
upon paying a sum for which others are primarily liable to the 
assured, to be proportionably subrogated to the right of action of 
the assured against them. If insurers assign their mbrogaied right to 
person causing losSy it may be defence in cufsuretTs action against him. — 
The amount which, by the effect of the contract of insurance, and 
of the payment of a loss under it, the insurers would have a right 
to recover to their own use from the person whose fault was the 
'cause of the loss, the insurers would have the right to release and 
assign to such person, who would then have a claim to a deduction 
on this account from the damages to be recovered airainst him by 
the assured. This claim to a deduction does not arise out of any 
right inherent in such person, but out of the right so derived from 
the insurers (Jk), 

* Policy vntJumt benefit of salvage illegal, — The law is so [* 230] 
stringent as to the principle of indemnity, that policies with- 
out benefit of salvage are in express terms made illegal (A;). As 
the doctrine of abandonment is seldom applied to any but marine 
risks, questions of salvage do not arise so often in fire policies. But 
the amount of salvage is always an element in the computation of 
damages by fire, except where the insurers elect to take the salvage 
and pay in full, reimbursing themselves so far as they can by selling 
the salvage for what it will fetch. 

Position of insurer as to salvage and damage, — Generally speaking, 
as to salvage the insurer stands in the place of the assured, and 
can claim all that is saved ; and as to damage, the insurer is en- 
titled to use and exercise the ways and means open to the assured 
for diminishing the loss and obtaining compensation il). 

Defences against assured good against subrogated insurer,— An in- 
surer suing the party through whose fault the loss occurred can 
only assert the right of the assured, and will be subject to any de- 
fences or equities which would be good against him (m). The in- 
surer stands in no relation of contract or privity with such a party. 
His title arises out of the contract of insurance, and is derived 
from the assured alone, and can only be enforced in right of the 
latter (n). Thus where damage occurred through contributory 
n^ligence, that defence would be an answer to the action of the 
subrogated insurer. Again, if two ships of the same owner col- 
lided by the fault of one to the destruction of the other, the insur- 
ers could not sue the owner, since they claim under him (6). 

Insurer entitled to subrogation against carrier. — As between carrier 
and insurer the liability to the owner of the goods carried and in- 
sured is primarily on the car'^er, and the insurers, when they have 

■ II ■ ' ^^— ^^ " 

{k) The PotamaCf nhi gitpra. 

{k) AUkins y, Jupe, 2 C P. D. 376, 46 L. J. C. P. 824, 80 L. T. N. S 851. 
(/) Randall v. Cochran, 1 Ves. Sen. 98. London Assurance v. Sainsbury^ 8 
Dong 24*5, 2tj3. Castellain v. Prestony ubi supra. 

C»t) PfKBHtx Co. V. Erie Co., 117 IJ. S. (fl) Pavis) 312. 

(n) Ibid. P21. 

(o) Simpson v. Thompson, 3 App. Caa. 279, 88 L. T. N. S. 1. 
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[♦ 231] "'"indemnified the assured, are equitably entitled to succeed 
to the right which he had against the carrier. The owner, 
however, may make the contract of carriage to suit his own inter- 
est, and may release the carrier from all liability, but such release 
or the intention to grant it, must be disclosed to the insurer if it be 
a material fieict which the assured knew, or should have known, 
would affect the premium or the willingness of the insurers to take 
the risk (n). It has been held in America tlfat a bargain by the 
carrier to have the benefit of any insurance on p^oods entrusted to 
him will not avoid a policy effected without disclosing such bar- 
gain (o), and in one case the insurers were held to have notice of a 
bill of lading containing a proviso to the above effect ( j:>). But 
these cases do not seem correctly to apply the rule indicated above 
and laid down in Taie v. Hyslop. If goods are insured during 
transport, it must be material to the insurer to know the nature or 
the contract of carriage, and whether it contains any variation 
from the ordinary liabilities imposed by law on carriers, or in fact 
undertaken by them ; and further, even if a carrier can contract 
himself out of any liability for loss of eoods entrusted to him, this 
is a different thing from bargaining to nave the benefit of any in- 
surance effected by the owner. The latter bargain does not 
amount to a contract by the owner to insure, but an undertaking 
that if he does so he will release his rights against the carrier. 
And such a bargain would, in an ordinary case, be a fraud on the 
insurer, unless it can be said that he has notice of the contract of 
carriage, since it is directly aimed at defeating the insurer^s subro- 
gation (9). 
[* 232] *Re'inmrer. — Re-insurers in America, on payment of their 
proportion of a loss, have been allowed to sue in Admiralty 
against the carrier of the goods injured. The question in any case 
seems to be merely one of procedure, as a re-insurer is clearly sub- 
rogated to the insurer's nghts, and so to those of the assured (q) 
and any salvage or benefit thereof (r). 

Partial insurance and third person primarily liable. — A person par- 
tially insured can also sue any party primarilv liable for the loss. 
Such party may not profit by the insurance. But the assured will 
recover (as to the balance in excess of indemnity) as trustee for 
the insurer (s). 

mt ■■■■ »■■■■! l^ »■■ ■ ^, ■■■-■■ ■■■--■■--■■■■— .^ I ■■» ■ I I ■ —■ ■■■■■ ■* 

(n) Tate v. Hyslop, 15 Q. B. D. 868 at 877, 54 L. J. Q. B. 692, 63 L. T. 581. 

(o) Fhcenix Co. v. EHe Co , 117 U. S. (10 Davis) 812. Jackson Co. v. BoyUton 
Co., 52 Am. Rep. 728. 139 Maes. 608. 

(p) British and Foreign Marine Co. v. Gvlf Railway Co., 61 Am. Rep. 661. 
And see Bintoul v. New York Central Railway Co., 21 Blatch. (U. S. Circ. Ct) 
448. 

(q) Drfaurcet v. Bishop, 18 Q. B. D. at 37S-879. 

(g) The Ocean Wave, 5 Bissell (C Ct U. S.) 878. 

(r) Delaware Co. v. Quaker City Co., 8 Grant (Penn.) 71. 

(«) See HaU v. Railroad Co., 13 Wall (U. S ) 867, and cases there collected. 
Commercial Union v. Lister, ififra, note {y). 
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Negligence of eervantSj or municipal authorities. CbUimon. — If a fire 
is causeid by the negligence of servants of a railway or steamer (0, 
the insurers are entitlra to subrogation. So also in case of n^li- 
eence by municipal authorities (u). So also for damage by col- 
lision between river steamers {x). 

Where insurance is less than damage^ assured is dominus litis, against 
wrtmg doer. — Where the amount insured and paid is less than the 
the value of the subject-matter of the insurance or the damage 
done thereto, in an action against the person responsible for the 
damage the assured would be the dxminus lUis, and not obliged to 
lend his name to the insurers for the purpose of proceedings by 
them. 

Assured must not prejudice inmirer^s rights. — In such a case the 
assured should sue for tlie whole damage, and not release the action 
collusivel^ or compromise it in any way injuriously to the insurers, 
and he wdl be accountable for the proceeds of such action 
80 far as they with the insurance exceed ^Nx)mplete indem- [* 233] 
nity, and he will be liable for anything done in violation of 
his equitable duty to the insurers (y). 

Assured cannot defeat the insurer's right to subrogaiion or to use as- 
sifred'aname, — In the Australian case of Smidmore v. Australian Gas- 
light Company y the insured property was injured bv an explosion of 
gas due to.the defendant's negligence. The assured , in consideration 
of compensation for such of the damage as was not covered by insur- 
ance, gave to the defendants an absolute release from all claims of 
him (the assured) on the defendants, and covenanted not to let any 
one use his name in bringing any action against the defendants in 
respect of the said damage. It was held that the insurer, having 
paid, could sue in the assured 's name, whether he liked it or no^ 
and that the release applied onlv to the uninsured part of the loss, 
that alone being mentioned in the recitals (z). This view seems to 
be in accordance with the English law (a) and with principle, for 
to make such a bargain after loss is to make away with the salvage 
in derogation of the duty of ^' utmost good faith." Though it may 
not be necessary to disclose matters likely to affect the amount of 
salvage before loss (&), yet, after loss, the assured must not inter- 
fere with the salvage in manner prejudicial to the insurer. 

No defence to insurers that other parties first liable, — The insurers can 

(t) Qwbec Fire t. St, Louis, 7 Moore P. G. 286, 1 Lr. Can. Rep. 223. 

(«) RuMor y. ProvineicU Insurance Co., 83 U C- ( Q- B ) 857 Commercial 
Union v. Lister, 9 Ch. App. 483, 48 L. J Ch. 001. DarreU v. Tibbits, 5 Q. B. 
D. 660, 60 U J. Q. B. 88 42 L. T. N. S. 797, 29 W. R. 66. 

(x) The Potomac, 105 U S. (15 Otto) 630. 

(^) London Assurance v. Sainsbury, 8 Doug. 245, per Wiles. J Smidmore 
T. Australian Gaslight Co , 2 N. S. V\^. Law 219. Commercial Union v. Lister, 
Ch. App. 488, 48 L. J. Ch. 601. Simpson v. Thompson, 8 App. Cas. 279, 298, 
88 L- T N S. i. 

(z) Smidmore v. Australian Gaslight Co, 2 N. S. W. Law 219. 

fa) Dvfourcet v. Bishop, 18 Q. B. D. 878. 

[6J TaU ▼. HifsUip^ 16 Q. B. D. 858, 54 L. J. Q. B. 592, 68 L. T 581. 
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*235 THE LAWS OF INSURANCE. 

not plead as a defence to an action against them that other parties, 
not insurers, are first liable and should be first sued (c). In this 
respect they are like sureties, and, having undertaken to indemnify 
against the loss of the thing insured, they cannot escape 
[* 234] flrom the performance of their *undertaking by showing the 
cause of its loss to be the fault of a third person. 

Money received by assured after payment by insurers, enures to their 
benefit. — If the assured, after payment by the insurers, obtains by 
action (or otherwise than by special gift not intended to be by way 
of indemnity (6) ), any money (or other indemnity which has a 
money equivalent (c) ) which together with the sum received from 
the insurers exceeds the total value of the property insured, the in- 
surer will be entitled to recover from the assured the amount of 
such surplus (d). 

Principle of indemnity explained on insurance by mortgagee. — The 
principle laid down in DareU v. TUbbiUs was asserted in 1859 in 
Lower Canada in what seemed a case of first impression («), the 
fects of which were as follow: — 

A man sold land and took a mortgage in lieu of cash from the 
purchaser, with an undertaking to build and insure as a security. 
He insured his mortgage interest at £600. The buildings weA 
erected, insured, and burnt; but, before the mortgagee brought his 
action, the purchaser reinstated (/). The Court refused to allow 
the mortgagee to recover on his policy, and laid down the law as 
follows : — 

1. The contract of insurance being a contract of indemnity, it is 
the actual loss alone which can be the basis of computation under 
tiie contract, and the loss must be determined by the actual state 
of the case at the time of action brought (jg), 

2. The insurance in the case of a mortgagee insuring the 
[* 235] house or carpus on which the mortgage rests, and *in the 
possession of the mortgagor or owner thereof at the time 
of efiectmg the insurance, is a special insurance of the mortgagee's 
interest in the thing insured, and is limited to the interest specified 
in the policy itself (Jt). 

3. The special interest thus insured by the mortgagee is not the 
safety of the whole property insured, but only so much of it as 
may be necessary to cover his mortgage debt. 



(c) Dickinson v. Jardine, L R. 3 C P. 689, 18 L. T. N. S. 717, 16 W. R. 1169. 
(6) Burnanflv Rodocanachi, 7 App. Cas. 333, 61 L. J. Q B. 548, 47 L. T. 
N. S 277 31 W. R 65 

(c) Darrell v. TibbiU, 6 Q. B. D. 560, 50 L J. Q. B. 83, 42 L. T. N. S. 797, 
29 W. R. 66. 

(d) CasteUain v. Preston, 11 Q. B. D. 880, 52 L. J. Q. B. 366, 49 L. T. N. S. 
29, 31 W. R. 657. 

(e) Matthewson v. Western. 4 Lr. Can. Jur. 67, 10 Lr. Can. Rep. 8. 
(/) See HamiUon v. Mendes, 2 Burr. 1198. 

(a) Parson Merc Law 609. 

(A) Matthewson t. Western, 4 Lr. Can. Jur. 57, 10 Lr. Can. Rep. S. 
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INDEMNITY. * 236 

4. In the present instance the constihU or charge was insured to 
the extent of £400 on the buildings erected on the land sold, as a 
security for the payment of the constitiU, is amply covered and pro- 
tected by the value of the buildings, erected oy the debtor of the 
consiUviy on the land after the fire had occurrea and before action 
brought, '^ so that the security of the plaintiff is not in any way 
impaired or diminished, and consequently no loss in fact has been 
sustained." 

Whilst the mor^agor is not entitled to the benefit of the mort- 
gagee's contract, the mortgagee is not entitled to be indemnified 
m>m two (quarters (i). 

Subrogation of insurer to mortgagee's rights, — Subrogation by an in- 
surer to the rights of a mortgagee has been doubted in Canada (J), 
but in this case tjf^e insurance was in effect the mortgagor's, being 
at his costs and charges, and on his interest. 

Wilson, J., there well said : " The question can only arise when 
the mort^igee of his own motion, ana at his own risk and expense 
and for ms sole benefit, makes the insurance, and when the insur- 
ance-money is as great as or greater than the debt. If the debt is 
greater, the insurers can never claim more than a right to 
participate in the debt to the amount greater than or ^equal [* 236] 
to the insurance-money," And the diflBiculties and solu- 
tion here suggested have presented themselves to our Courts (k). 
In CasteUain v. Preston^ the Court, pressed by the difficulties as to 
specific performance, refrained (though by a majority so inclined) 
firom laying it down as law that an insurer who has to pay (Z) the 
assured (an unpaid vendor), still in possession of the propertv in- 
sured, and having a lien thereon for the purchase-money enforce- 
able notwithstanding the fire, would be entitled to enforce that 
lien against the purchaser. In that case the insurer got back the 
insurance money on the ground that the insured had been doubly 
indemnified, for he had not only obtained the insurance money, 
but enforced his vendor's lien^ 

In Canada mortgagee paid by insurer canH recover from mortgagor. — 
Still, in a somewhat recent Lower Canada case the Courts have 
held that a mortgagee whO' has insured property and received the 
value firom an insurer cannot recover firom a mortgagor (after he 
has been paid by the insurer) on the principle of the civil law : 
•" Bona fides non patitur ut bis idcHi exigatur " (m). Securities in 
England. — The English law would Jet him recover where he paid 
the premiums out of his own pocket under circumstances wnich 

. - - - — — - ^ — - - — ■^ — — — ■-— — — — ------ ^ ^ 

(i) But see Xery v. Merchants Co., 52 L. T. 2m. 

(j) Reesor v. Frovincial, tfec, Co , 33 U. C. ( Q. B) 867. Ominwn Co. y. 
Canada Ins. Co. 1 Ontario 494. 

(*) Beesar v. Promndal Co.^ 33 U. C. (Q. R) 857. Ominum Co. v. Ccmada 
Insurance Co., 1 Ontario 494. 

(I) CoUingridqe v. Royal Exchanger 3 Q. B. D. 178y 47 L. J. Q. B. 82^ 37 L. 
T. N. S.525, 26W. R. 112. 

(m) ArchambatUt v. La Mere, 26 Lr. Can. Jnv. 23G (T882). 
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* 238 THE LAWS OF INSURANCE. 

did not entitle him to chaive them to the mortgagor, but he would 
so recover for the benefit of the insurers, who are entitled on pay- 
ment to be subrogated to his rights (n) independently of stipuui* 
tion to that effect, though such a term is contained in some Ameri- 
can policies (o). 

The Canadian decision went on bona fides, but, while it prevents 

the mortgage from taking with both hands, it gives the 

I* 237] mortgagor the benefit of a security for *whlch, ez hypothed 

he did not and could not be made liable to pay, and goes 

counter to the ruling principle of insurance, indemnity (p). 

CoTiditicm tn ]9o2ici/ jor du&ro9a(um.~-Sometimes insurers contract 
for subrogation, as m a recent American case before the Supreme 
Court where a vessel was vsJued at $75,000, and insured in all at 
$50,0C)0 by several insurers. The valuation waa specified in each 
policy, and each policy also contained this provision :-^*' Whenever 
this company shall pav any loss, the assured agrees to assign over 
to the said company all right to recover satisfaction therefor from 
any other person or person, town or corporation, or the United 
States Government, or to prosecute therefor at the charge and for 
the account of the company if requested, and the said company 
shall be entitled to such proportion of the said damages recovered 
as the amount insured by them bcttuv to the valuation of the said 
vessel." 

Assignment by insurers to tortfeasor of subrogated rights is a drfence. — 
A collision occurred, the insurers paid the assured their proportion 
of the loss, and assigned over to the owners of the ship to blame all 
their right to any damage arit^in^ out of the collision. The owners 
of the injured vessel brought their action for the damage, and the 
assignment of the insurers' rights was pleaded in defence. 

The United States Supreme Court held«^ 

1. That the insurers nad no right to more than two-thirds of 
the damages recovered. 

2. That the plaintiff having been equally in fault, only half 
damages could be recovered, and that of that half only two-thirds 

could be set off under the assignment (q) 
[* 238] ^Extent of insurers^ claim by abrogation where policy valued 

and where not — Insurers are only entitled to damages for an 
injury for which they have paid, and to such proportiqn only of 
those damages as the amount insured bears to tne valuation in the 
policies (r) ; if they be valued policies, in which case the insured is 
estopped from setting up any other standard of valuation againpt 



(») Burton v. Oore District Mutual, 12 Grant (U C) 166 CastdUiin ▼. 
Pregtm, 11 Q. B. D. 880, 52 L. J. Q B 866, 49 L. T. N. S. 29, 81 W. R. 657. 
(o) New England Fire, ice , Co. v. Wetmjorty 82'lllinoi8 221. 

..^/'L^IS JS'if™®®' h ^4}^ Royner v. PreiUm, 18 Ch. D. 1, 50 L. J. Ch. 478, 
44 L. T. N. 8. 787, 29 W. R. 647. 

(q) The Potomac, 105 U. S. (15 Otto) 680. 

(r) The Potomac, supnk 
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INDEMNITY. * 239 

the ingarers (a) ; or if they be not valued, which is a similar case, 
only to the extent of the indemnity paid by them. 

if the assured only gets half his oamage as in collision, the in- 
surer, who has insured two-thirds of the whole value,Vill only get 
one-third of the damage awarded, as by his contract he was liable 
for two thirds of the whole, not two- thirds of half the damage (0* 

OcmbribiUion occutb when 9ame interest insured by different insurera.-^^ 
Contribution takes place where different insurers insure the same 
interest in respect of the same property and the same perils (u). 
The conditions in a fire policy aim at increasing the occasions for 
contribution. 

And insurers often stipulate that the assured shall furnish the 
names of other offices witn which he has policies, in order that they 
may have the proposals the same as those other companies, so that 
policies may be in similar terms and contribution facilitated (x). 

Inmrers* liability joint and aeverai — The assured may, but is not 
bound to, sue all his insureds together. Or he may recover the 
whole amount of his damage from one, and let that one seek 
^contribution to reimburse himself, just as a guaranteed [* 239] 
creditor has a choice of remedies, and may at nis option 
proceed against the principal or his sureties {y). 

The total of various polidee must exceed loss, — Contribution only can 
take place where double insurance exists, i. e.y where one or more 
policies have been taken out, the total amount whereof exceeds the 
total value of the subject-matter innured.^ 

The assured, being entitled only to indemnity, can only recover 
the amount of his loss. And he is entitled to sue his insurers sep- 
arately or successively until he has been recouped in full. To such 
action or actions it is a good defence that the assured has been al- 
ready indemnified wholly or in part by other insurers. 

The insurer, on the other hand, is only entitled to contribution 
when he has paid. But he can either call in the other innurers as 
third parties m theassuied's action against him, or pay and sue the 
other insurers for contribution in a separate action. 

Same property must be insured, — There is one other condition pre- 
cedent to the right to contribution, that the same property or inter- 
est, or some part thereof, shall have been insured with the several 

(*) North-Eastern Insurance Co. v. Armstrong, L. R. 5 Q. B. 244, 89 L J. Q. 
B. 81, 21 L. T. N. S 822, 18 W. R. 520, doubted in Bumandv, Rodocanachi, 7 
App. Caa. 388, 61 L J, Q B. 648, 47 L. T. N. S. 277, 81 W. R. 66. 

ii) So in America, The Potomac, supra, 

\u) North British and Mercantile v. London. Liverpool, and Globe, 5 Ch. D. 
681, per James, L. J., 45 L. J. Ch. 648, 46 do 687, a6 L. T. N. 8. 629 

(x) PendUbury v. Walker, 4 Y. 4; C Ex. 424, 441. 

(y) Stacey v. Franklin Fire, 2 Watts k Serg (Penn.) 606. 

* Owners shipped goods by a carrier and insured it Carrier had policies cov- 
ering cargoes of its steamer, containing clause limiting insurance to interest of in- 
sured Held, not to be double insurance, and the shipper's insurers could not 
make the carrier's insurers contribute to their loss. Eoyster v. Roanoke Steam^ 
boat Co., 26 Fed Rep. 492. 
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* 241 THE LAWS OF INSURANCE. ' 

insurers (2), who claim contribution inter ae; and the usual condi- 
tion as to contribution only means that there is to be a limit to the 
liability of the several offices where the respective offices are legally 
liable to contribute to the same loss in respect of the same fire (a). 

Difference between contrtbtUion and subrogation, — Contribution is 
distinct and different from subrogation (b), and resembles 
[* 240] the remedies between *co-suretie8, whereby the liability of 
each may be equalized or made proportionate. For subroga- 
tion to arise the assured must have concurrent remedies against 
the person causing the loss and against the insurer. Thus he may 
have a claim against the baileee of his goods by law, custom, or 
contract, and also a claim against his insurers by contract. There 
the bailee cannot claim a^inst the insurer, but the insurer can in 
satisfaction of the loss claim against the bailee, who is primarily 
liable, and stands in a position analogous to that of a principal 
debtor whose debtor is guaranteed. 

In contribution no one insurer is more liable than any other, no 
more than the whole loss can be recovered, and the aim of contri- 
bution is to distribute the loss among the different persons liable, so 
as to give each and all a diminution of their individual loss ; whereas 
in subrogation the aim is to shift the loss on to those who would 
have been liable if there bad been no insurance. 

If the bailee insures his liability and the bailor insures his inter- 
est in the goods, the bailor's insurer is entitled to recover from the 
bailee or his insurer the whole damage, not a proportionate part, 
since each only represents his assured, and the right of the bailor 
against the bailee is not to contribution merely, but to complete in- 
demnity for the loss of his goods (c). 

Scottish Amicable v. Northern Assurance. — In a recent Scotch case {d)^ 
premises on which there were several mortgages were insured un- 
der four policies in the name of the first mortgagees primo loco, and 
of the mortgagors in reversion. Each policy contained a contribu- 
tion clause identical with that in Ncnih British aTid Mercantile v. 
London^ Liverpool^ and Olobe, already cited. The premises 
[* 241] were also insured in favour of *suDsequent mortgagees in 
the first place, and the mortgagors in reversion by policies 
containing a similar clause. The mor^agors paid for all the poli- 
cies, and on a fire occurring the first mortgagees sued on their poli- 
cies. The insurance companies objected that t'e other three com- 
panies were not called on for contribution. The Court overruled 
the objection on the grounds — 

{z) Tuck V. Hartford, 56 New Hamp. 826. where two policies were taken out by 
mortgagor, one by mortgagee on own interest. Contribution on value of tbe 
equity of redemption. 

(a) North British and Mercantile v. London^ Limrpool and Globe, 5 Ch. D. 
669, 682, per James, L. J., 86 L. T N. S 269, 46 L. JT Ch. 687. 

(&) Same case, 688, per Mellish, L. J. 

(c) North British and Mercantile v. London, Liverpool and Globe, vbi aupru 

[d) Scottish Amicable v. Northern, 11 C. S. C. (4th series) 287, 12 Sc. L. R. 
189. J 
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(1) That the plaintiffs had no right of action against the insurers 
on the last three policies, but only on the first four. 

(2) That the words "same property" in the contribution clause 
meant the same proprietarjr interest,* "the particular security, es- 
tate, or interest, which the insurance was to protect, and no other." 

(3) That the first mortgagees had insured their own interest, and 
that no subsequent insurance by other mortgagees could diminish 
that interest. 

Per Lord McLaren. Insurers of first mortgagees cannot claim contri- 
bution from insurers of second mortgagees, if tiie policies cover several in^ 
terests of ike different nwrtgages, — The opinion of the Lord Ordinary, 
which was approved by the Court of Session, was as follows (c): — 
"The clause of contribution can have no other object or purpose 
than in the case supposed to reduce the liability of the subscribing 
companies to that of underwriters, that is, a liability under which 
the assured should be entitled to n cover the full amount of his 
claim in payments from the several contributories, but should not 
be entitled in case of partial loss to throw the loss on one or more 
contributories to the exclusion of the others. M^ interpretation of 
the clause carries out this object Under the defenders contention 
the pursuers would not recover the full amount of their claim, be- 
cause their view involves the division of the loss into seven shares, 
of which the pursuers would only recover four. The division to 
be applied to the sum assured by the Northerly Company, 
if the contract *is a fair one, must be the ratio of the ag- [* 242] 
gregate liability of the contributories to the actual loss. 
The defender's proposal is to increase the division by adding to it 
the liability of persons who are not contributories. It is, I think, 
a good reason for rejecting their contribution, that it would enable 
insurance companies to evade fulfillment of their obligations. An- 
other reason for rejecting it is that under it the right of the assured 
would be liable to be diminished by subsequent acts of parties not 
under their control. In the present case, for example, it is said 
that a second bondholder [mortgagee], by effecting his insurance, 
has diminished the claim of the first bondholder to a proportionate 
extent. A third reason against the defenders' contention is that in 
the case of a total loss it leads to the result that the indemnity is 
to be shared between the first and second bondholders in propor- 
tion to the amount of their insurance, though in equity the first 
bondholder, if covered by insurance, ought to recover to the extent. 
of his bond, and the second bondholder ought only to recover the 
difference between that sum and the worth of the propertv, that 
difference evidentiv being the limit of his insurable interest." And 
the obligation of the later coi^fipanies is to indemnify the deferred 
creditor should he suffer from the consequences of a fire; and if 
this creditor does not suffer loss, there cannot be brought against 
them any claim for indemnification (e). They are to make up loss 



(e) 



e) lies C. (4tli Beries) 290. 

Same case, 294, per Lord Craighill. 
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to the party whom they have assured; they are under ho obligap 
tion to idemnify or to enter into arrangements for indemnifying a 
preferred creditor. 

The plaintiffs were suing for what was theirs, and not in the re- 
versioners' interest 

Scottish Amicaile v. Northern Assurance discussed. — The case turns 
on what was meant to be insured — the property itself or the mort- 
gagee's interest in each case. It the former, which is sup- 
[* 243] ported hy the fact Hhat the mortgagor paid the premiums, 
contribution would seem proper. But, on the other hand, 
this would enable the mortgagor to diminish tlie first mortgagee's 
security under the first policies ; and the only way to keep up.his 
title is to let him recover on the policies, which are his security, or 
else to reinstate, or thirdly, to give the insurers paying him subro- 
gation against the mortgagor. In this case the unhappy mortgagor, 
by providing a security for his mortgagee, would be simply giving 
the insurers a right of recourse against himselfl But reinstate- 
ment would be the true solution, since thereby— 

The first and puisne incumbrancers would have their security 
preserved. 

The debtors would not be liable to subrogation. 

The insurers could contribute rateably to reinstatement without 
possibility of claim (/). 

In the case under discuission, if, after satisfying. the claims of 
the mortgagees on Iheir several policies, there still remained a bal- 
ance of loss, that would be dam^^e to the mortgagors' intei*e8t, and 
quoad that all the companies would contribute, that bein^, if the 
Court were right, the only interest common to all the policies. 

The Scotch Courts hold that the assured cannot select his 
debtor, but that insurers of the same interest may make their right 
to rateable contribution available in a question with the common 
creditor (g). In England the assured can sue which insurer he 
chooses, but contribution may be obtained by means of Ord. xvi. 
r. 48 of the Rules of the Supreme Court, 1883. 

Qmtribution contrasted with 8t^o^a^ion.— Contribution differs firom 
subrogation in several respects. In the first place, it im- 
[* 244] plies, as before ^mentioned, more than one contract of 
assurance each of which undertakes a similar, if not iden- 
tical, liability in respect of the same subject-matter and the same 
interest therein. Secondly, the amount of the insurauceH must ex- 
ceed the value of the property or the damage done to it. * When 
these circumstances exist, the insurers by contribution distribute 
the actual loss in such a way that each bears his proper share. 

The one thing which contribution has in common with subroga- 

(/) See Lord Young's opinion, Und,^ 295, in which he takes the Pame view of 
insurance on buildinfi;8 as did James, L. J., in Rayner v. Preston^ 18 Ch. D. 1, 
60 L. J. Ch. 472, 44 L. T. 787, V9 W. R. 547 

{g) 11 G. S- G. (4th series), at p. 808, per Lord Justice-Clerk Moncreiff. 
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lion is to reduce the indemnification of the assured within the 
bounds of real indemnity. 

For subrogation there need not be more than one policy, nor 
need that oner complete indemnity. All that is necessary is that 
there should be, besides the insurer, another person liable to the 
assured, or some other means of indemnity open to the assured 
other than and besides recourse to his insurer. In such a case the 
principle of subrogation will apply, and will entitle the insurer, 
not, as in contribution, merely to a rateable reduction of the in- 
demnity paid by him, but to the enforcement of the assured's 
rights against others to the full extent of that indemnity. 

Consignor and consignee. — If the consignee takes out policies on 
goods held by him in trust (in the mercantile sense), and the con- 
signors effect policies, each on lus own goods (A), or if the con- 
signee effect policies also in their name, this will be a case for con- 
tribution if the consignor's policy is so drawn as to cover the mer- 
chandise and not merely the consignor's interest therein (t). 

Policy may be shewn not to be a contnbujting one, — But though a 
policy on the face of it is a contributing policy, the course of deal- 
ing may be given in evidence to show that it was not so in- 
tended when the ^policy in question is, not a contract be- [* 245] 
tween the parties to the action (k). In some cases a floating 
policy has Deen held not liable to contribute rateably with specific 

tolicies covering the whole amount (Q, and in others it has been 
eld liable (m). 

Condition as to contribution. — ^The condition as to contribution 
usually provides that the insured shall not be entitled to recover 
irom the company any greater proportion of the loss or damage 
than the amount insured bears to toe whole sum insured on the 

Sroperty, whether such insurance be by specific or by general or 
oating policies and without reference to the solvencnr or the liabil- 
ity of other insurers (n). The insurers are liable in {he same ratio ^ 
that their risks bear to the total risk (o). 

It is doubtful whether in case of an insurance against fire on goods, 
with a clause stipulating for the payment of only a rateable pro- 
portion in case of another insurance, if the assured procures another 
insurance on the same risk, and the loss is less than the whole 
amount insured, he can recover the whole loss from the first in- 
surer, or only a pro rata payment from each (p). 

{h) Waters v. Monarch, 5 E. ifc B 870, 25 L, J. Q. B. 102, 26 L. T. 217, 4 W. 
R. 245, 2 Jur. N. S. 376. ffome Irmerance Co. v. Baltimore Water Co., 93 IJ. S. 
(3 Otto) 627, 641. 

(t) Bobbins v. Fireman's Fund Insttrance Co., 16 Blatch. (C. Ct U. S.) 122. 

(k) LoweU Co. y. Safeguard Fire, 88 N. T. 591 (1882). 

[/) Faiirchtld y. Liverpool and London, 61 N. Y. 66. 

m) Merrick r. Qermania. 64 Penn. 277. 

>) Johnson v. NoHh British and Mercantile, 1 Holmes (C Ct U. S.) 117. 

o) Barnes v. Hartford Co , 8 McCrary (U. S. Circ. Ct) 226. 

Ip) ^acey y. Franklin jFVre. 2 Watta k Serg. (Penn.) 606, 648. 
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[* 246] *CHAPTER XI. 

CONDITIONS AS TO AVERAGE. 

Tijoo kinds, — Conditions on this subject are obscure and little un- 
derstood. They take two forms — 

(1) A condition declaring the property insured to be subject to 
the conditions of average. 

(2) A condition declaring that if any other subsisting insurance 
or insurances efifected by the inured or any other person, cover- 
ing any property by the policy in question insured, either exclu- 
sively or together with any otner property in and subject to the 
same risk, should be subject to the conditions of average, the insur- 
ance on such property under the policy should be subject to the 
conditions of average in like manner (a). 

CondUioTL Average. — The aim of those conditions is to prevent 
under-insurance, just as conditions relating to contribution seek to 
obtain the benefit for each insurer of another insurance. Each par- 
ticular assured being bound by the conditnn of his particular policy, 
it results that where several insurances have been made, indirect 
compulsion can be put upon persons not bound to a particular in- 
surer through the insurer with whom they have contou^ted, in the 
interests of the general body of contributing insurers. 

Proportion payable. — The conditions of average are as follows : — ^If 

property is declared subject to average, and the property covered at 

the time of fire exceed the sum insured at the time of the 

[* 247] fire, the assured will receive on hi:j ^insurance, not the whole 

, amount of the loss or damage, but onl v such portion thereof 

as ascertained by a rule-of-three sum, in the following form: 

Value of property covered: insured amount : : damage done: 
damage payable. 

The consequence of this rule is to make the assured his own in- 
surer as to a rateable portion of the loss, determined bv the ratio 
between the value of the goods at risk at the date of the fire and 
the amount insured thereon. The aim of the condition is to pro- 
vide full insurance. 

Policy mbject to average and specific policy. — If the property in- 
cluded in a policy subject to average id covered by other and more 
specific insuraAce, which applies at the time of fire only to part of 
the property insured by the first policy and to no other property, 
then the policy subject to averaj?e only insures the propertv as to 
an excess above the specific policies, and that excess will be, if need 
be, subject to average. 

kS^I^^t -5!^"* ^^ MercanUU v. London, Liverpool, and Globe, 5 Ch. D. 
5«9, 46 L. J. Ch. 648, 46 do. 687, 89 L. T. N. S. 629. 
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Sp&^ijlc insurance, — By specific insurance is meant a policy or 
policies whereby the amount insured is payable irrespective of the 
value of the property within the risk at the time (6). 

If the specific insurances cover the whole property, the insurer, 
by a floating policy, will not have to contribute, nor will the average 
stipulations bring him under any liability (c). 

BfdldingB and furniture separately insured in same policy. — In an 
insurance on buildings) for £z,000, and furniture for £2,000, sepa- 
rately valued, but in the same policy, it was stipulated that, in 
case of any other insurance thereon, the assured should not recover 
on this policv any greater proportion of the loss than the amount 
assured by tne insurer should bear to the whole amount assured 
thereon. A second insurance was taken out on building 
and furniture generally for ^£2,000, and in this case the [* 248] 
first insurers were held bound to pay two-thirds of the loss 
caused by a fire, and not permitted to contend that the second in-, 
surance, being on buildings and furniture equally, must operate to 
its full extent on both or either (d). 

TuoO'thirds clause. — ^While the conditions of average are inserted 
to ensure full insurance on fluctuating amounts of goods, and to 
prevent policy-holders from covering hy^ their policies gooos in ex- 
cess of tne amount insured thereby, a similar condition is inserted 
in some, especially mutual marine policies, and in Canada and the 
United States in policies on houses, <&c.,in the shape of a two-thirds 
clause, which works like the average condition, as will presently be 
seen, and under which the amount of indemnity, whatever the ac- 
tual amount insured, is restricted to two-thirds of the value of the 
subject-matter at the time of the fire. In such a case the value of 
house or goods may fluctuate, and the amount recoverable will 
never be the actual damage done, but only a sum not exceeding 
two-thirds the cash value of the premises, and in any event not 
exceeding the amount on which premium is paid. Thus if a 
Doilding were insured for £1,500, and it was totally destroyed bv 
fire, being at the time worth £1,800, the as-^ured would under such 
a policy recover, not £1,600, but £1,200 only (e). 

Application of two4hirds clause where separoU insurance of aeparaie 
properties. — Where a separate insurance is efiected on separate 
properties, and the two-tnirds value clause applies, the insured can 
recover only the two-thirds of the damage done to the particular 
property injured, and not two-thirds ;of the whole insurance upon 
it Thus if a house and furniture were insured for £1,600, 
the house at £1,000 and furniture at £600, and the*former [* 249] 
were wholly destroyed, the fimount recoverable would not 

{b) Banyon Fire Ins. 2 and 144 e^ sea. 

(c) FairchUd r. Lioerpool and London, 61 N. Y. 65. Per contrti, Merrick r. 
Germanta^ 54 Penn. 277. 

(d) Unitarian Congregation v Western Assurance Co., 26 U- C. (Q. B ) 175. 

(e) WiUiamaon v. Gftre District Mutual, 2n U. C. (Q. B.) 146. See Post v. 
Hampshirt Mutual, 68 Mass. (12 Metcalfe) 556. 
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be £1000, two-thirds of £1500, but two-thirds of the £1000, that 
being the limit of indemmty for tbe hou-e (/). 

Different subjects insured at separate amounts in same policy. — 
Where different subjects are insured at separate amounts specified 
under one policy, containing a clause that the company shall be 
liable to pay to the assured two-thirds of all such loss or damage 
by fire as shall happen, not exceeding the aggregation of the 
amounts insured^ ana amounting to no more on any one Of the 
difierent properties than two-thirds of the value of each at the 
time of loss, and not exceeding on each the sum it is insured for, 
the policy is to be treated as a separate insurance upon each sub* 
ject of insurance, and the company is liable only for two-thirds of 
the loss on eadi subject, notwithstanding that the loss on some 
subjects is less than the amount insured thereon, and the whole 
loss less than the whole amount insured (g). 

Difference of average in marine and fire, — Average in fire policies 
is quite a different thing fi*om average in marine policies. In the 
latter it means a rateable contribution to the diunage caused to 
part of the adventure by a common peril, i. «., the whole adven- 
ture is dealt with in solidOy and any loss is treated as lost by all, to 
be apportioned among the co-adventurers or their insurers, if any; 
whereas the conditions of average in fire assurance aim at lessen- 
ing the indemnity payable to the assured. 

Average clause in fire policy, — ^The average clause in a fire policy 
works in the same way as the rule for estimating the amount of 
the insurer's liability on a valued sea policy. In the latter, if an 
adventure be valued, the insured is estopped in case of loss from 

saying that the value exceeds the amount in the policy. 
[^ 250] *And if he has a partial loss, he will only receive an in- 
demnity for such loss calculated by the following propor- 
tion. As the actual value is to the actual loss, so is the insured 
value to the sum recoverable. 

Thus, if a ship worth £15,000 be valued at £10,000. and suffer 
£5000 worth of damage, not that sum, but £3333 69. 8(i will be re- 
covered (h\ 

So if a nre policy subject to average the policy be for £10,000 on 
goods, and £15,000 worth of goods oe within the risk at the time 
of the fire, the assured will only get two-thirds of ttie amount of 
his loss. 

Ooods tn lighters. — A marine average loss on a valued poliejr 
would be adjusted in just the same way. And the same principle 
is applied to policies on goods afloat in lighter canal boats, Ac. (t). 
The amount at risk on tne day of loss in all the owner's boats con- 



(/) ^rOuOoch y. Owrt Distrid Mutual Fire Insurance Co., 83 U. C (Q. B.) 
610. 

r) King v. PHnee Edward C% Od , 19 U. C (C. P ) 184. 
\) Lewis T. Bucker, 2 Burr. 1167, 1171, per Lord Mansfield. Irting ▼. Jfim- 
tdng, 1 H. L. C 287. 806, 9 G. B. 784. 
(<) CrowUy t. Cohen, SB.& Ad. 478,. 1 L. J. M. S. K. B. 168. 
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CONDITIONS AS TO AVERAGE. * 250 

taining goods covered by the policy is taken (£), and the amount 
payaUe for damage to any lip;hter is calculated as follows : — As the 
whole value of goods afloat is to the damage done, so is the whole 
insurance to the amount payable. 

Thus if there be £10,(XX) of goods afloat, and the policy is for 
£5000, the damage done being £1000, the amount payable will be 
£500. 

Id the policies against land risks each different loss must be de- 
clared separately as it arises. But in marine policies the losses of 
each voyage are declared at the end of the voyage, and may be 
lamped together (I), 

ik) Joyce V. Kennard, L. R. 7 Q. B. 78, 41 L. J. Q. B. 17, 26 L. T. N. S- 932, 
20 W. R. 283. See also Buchanan v. Liverpool, London and Globe Co; 21 Sc 
L B. 696. 

Q) Stewart y. Merehawte' Marine Go., 16 Q. B. D. 619, 55 L J. Q B. 81, 53 
LT.892,34W. B.208. 
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[*251] * CHAPTER XII. 

REINSTATEMENT. 

Option to reinstate. Effect of, — The position of insurers under a 
contract of insurance containing an option to reinstate has been 
well laid down as follows : — 

The insurers, in case of liability arising against them on their 
contract, had an option as to the manner in wnich they would dis- 
charge tiieir liability. One mode looked to the compensation of 
the insured by the payment of damages for his loss, the other to 
the restoration of the subject of insurance to its former condition. 
It could not have been contemplated by the parties that both meth- 
ods of performance were to be pursued. The selection by the in- 
surers of one of those alternatives necessarily constituted an aban- 
donment of the other (a). The election of the privilege of restora- • 
tion involves the rejection, not only of the rignt to discharge its 
liability by the payment of damage to the insured, but also those 
provisions of the contract having reference to that method of per- 
formance. From the time of such election the contract between 
the parties becomes an undertaking on the part of the defendant 
to build or repair the subject insured, and to restore it to its former 
condition, ana the measure of damages for a breach of the substi- 
tuted contract does not necessarily depend on the amount of dam- 
age inflicted by the peril insured against (&). 
X* 252] If, therefore, the insurers elect to reinstate and their ♦re- 
instatement is not satisfactory, they cannot, it seems, plead 
refusal by the assured to arbitrate as an answer to a claim for dam- 
ages in respect of improper reinstatement (c). 

Rein^aiemenL 14. Oeo. III. c, 78^ s. 88, — By the old Metropolitan 
Building Act (d) it is provided that insurers may, *• upon the re- 
quest of any person or persons interested in or entitled unto any 
house or houses, or other buildings, which may thereafter be burnt 
down, demolished, or damaged by fire, or upon any grounds of sus- 
picion that the owner or owners, occupier or occupiers, or other 
person or persons who shall have insured such house or houses or 
other buildings, have been guiltjr of fraud, or of wilfully setting 
their house or houses or other buildings on fire, to cause the insur- 

{a\ Times Co. v. ffawke, 1 F. 4; F. 406, 28 L. J. Ex. 817. 
(6) Wynkoop v. Niagara Fire, 48 Am. Rep. 686, 91 N. Y. 478, and cases there 
cited. MoreU v. Irtdng Fire, 88 N. Y. 429. 
(c) Wynkoop v. Niagara Fire, supra, 
\d) 14 Geo. m. c. 78. 
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ance-money to be laid ont and expended, as far as the same will 
go, towards rebuilding, reinstating, or repairing such house or* 
houses, or other buildings so burnt down, demolished, or damaged 
by fire, unless the party or parties claiming such insurance-money 
shall within sixty days next after his, her, or their claim is adjusted, 
give a sufEicient security to the insurers that the insurance-money 
shall be laid out and expended as aforesaid, or unless the said in- 
surance-money shall in that time be settled and disposed of to and 
amongst all the contending parties, to the satisfaction and appro- 
bation of the insurers." 

Building insured in specie. — ^A building is insured as a building. 
It is not merely the material that is insured, but the beneficial in- 
terest of the assured therein (e), and therefore, to prove a total loss, 
absolute destruction of the material need not be proved. It is enough 
to show that the building has lost its identity and specific 
character (/). *This.is in accordance with the rule laid [* 253] 
down by the Courts as to marine insurance (g). 

Scope of 8. 88. — It w&s for long thought that this section applied 
only to property within the bil& of mortality, but in 1864 the Lord 
Chancellor, Westbury (h\ held that it was of general and merely of 
local application. It was at the same time decided that the power 
of reinstatement under the Act applied only to houses^nd build- 
ings, and such fixtures as would pass by the conveyance, and there- 
fore not to trade fixtures removable by the tenant The right of re- 
instatement in any case only exists by statute or special contract, 
and in no way forms part of the common law of insurance (i). The 
whole of the Metropolitan Building Act, except ss. 83, 86, is re- 
pealed by subsequent statutes (t). 

Under the statute the insurer is authorized and required to rein- 
state in all cases of suspicion that the assured has been guilty of 
fraud. 

Insurer^s obligation to reinstate. — Further on the application of any 
person interested (0 iu the property, the insurer must reinstate, 
unless the parties interested come to terms. Any one haying any 
rieht or interest to or in the premises (m) can thus, if he has notice 
of an insurance, stop the proceeds thereof, and insist on their being 
applied to the restoration of the premises in respect of which they 
have been received. It was probably intended oy this Act to pre- 

(e) CasteUain v. Preston^ 11 Q. B. D. 880 at 897, per Bowen, L. J., 62 L. J. 
Q. B. 866, 49 L. T. N. S. 29, 81 W. R. 667. 

(/) Uuck v. Globe Insurance Co.^ 127 Mass. 806, 34 Am. Bep. 876. WiUiams 
v. Hartford Co., 85 Am. Rep. 77. 

(g) Insurance Co, v. Fogarty, 19 Wall. (U. S. ) 644. Hugg v. Aumista Insur- 
ance Co., 7 How. (U. S.) 666 ; and see Roux v. Salvador. 8 Bing. N. C 266. 

(h) Ex parte Gardey, 4 De G. J. k S. 477, 84 L. J. Bkcy. 1, 18 W. R. 60, 11 
L- T. N. S. 819, 6 N. R 22, 10 Jur. N. 8. 1085. 

(t) See WaUaee ▼. Insurance Co ^ 4 Louis. 0. S. 289. 

(jfc) 7 & 8 Vict c 84 : 18 4; 19 Vict c. 122. 

(Z) Paris v! Gilham (1813), Cooper 66, per Orant, M. R. 

\m) See Ex parte Oorl^, stiqnra, Vernon y. Smith, 6 B. & Aid. 1. 
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vent landlords who had insured from receiving the whole proceeds 
of the property and then insisting on their rent, or tenants 
[* 254] from insuring *the freehold value and by receipt thereof ex- 
ercising a kind of power of sale of premises in which they 
had but a limited interest (n). 

In Rnyner v Preston (o) James, L. J., expressed his opinion that 
the effect of this Act was to make the insurance on the property 
on behalf of all interested; and he said that he had never known 
any question raised as to the interest of the tenant. But in Cagtel- 
lain V. Preston {p) Bowen, L. J., emphatically dissents from this 
view. 

Notice to reinstate, — ^If the notice to reinstate is not given to the in- 
surance company before the money is paid over, it comes too late, 
and the money cannot be followed by the person giving such notice 
iq\ unless he is a mortgagee (r), nor can be make any claim on the 
insurers in such a case. 

If the insurers are given notice and will not reinstate, the remedy 
is by mandamus («). The remedy is open, not only to the landlord 
as in the case below, but to every person interested. 

Reiristatement without notice. — ^The insurers can reinstate on their 
own account independently of quarrels between persons interested 
in the property.' And our Courts would probably, as in Scotland 
it), refuse an injunction to restrain the insurers from reinstating in 
such a case; for'Hhe duty of the insurance company to 
[* 255] see the money so laid out *is twofold — first, in the interest 
of the public to prevent fraud ; and secondly, in tiieirown 
interest, because no more ought to be laid out than was sufficient 
to erect buildings of the former character and description (t). 

Interpleader by insurer, — It was held that the insurance company 
could interplead in a case where the landlord brought an action 
against them on the policy, and the tenant required them to re-in- 
state (u). 

Insurer not bound to pay landlord who reinstates, — ^A landlord can 
not, under 14 Geo. III. c. 78, s. 83, rebuild his houses and then re- 

(n) See CasteUain v. iV«ton, 11 Q. B. D. TSO, 52 L. J. Q. B. 866, 49 L. T. N. 
S 29, 81 W. B. 567, and MWo v. North America Insurance, 1 Sandford (N. Y. 
Ch.) 561. 

(o) Rayner v. Preston, 18 Ch. D. 15, 50 L J. Ch. 472, 44 L. T. N. S. 87, 29 
W. B. 647. 

(p) 11 Q. B. D. 399. 

(q) Edwards v. West, 7 Ch. D. 858, 47 L. J. Ch. 468, 26 W. B 607. Leeds 
V. Chertkam, 1 Sim. 146. Lees v. Whitdey, 2 Eq. 148, 86 L. J. Ch. 413, 14 L. 
T. N. S 472. 

(r) Conveyancing Act, 1881. 

(s) Simpson v. Scottish Union, 8 L. T. N. S. 112, 32 L. J. Ch. 829, 1 H. & M. 
618, 11 W: B. 469, 9 Jur. N. S. 711, 1 N. B 687. Reynard v. Arnold, 9 Ch. 
App 386. 

(0 Bissett V. Royal Exchange, 1 C. S. C. (Ist series) 175. 

it) Simpson v Scottish Union, 1 H. & M. 618, 82 L. J. Ch. 829, 8 L. T. N. 8. 
112.11 W.B 459. 

(u) Paris V. Gilham, Cooper Ch. Ca. (1818) 56. 
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quire the insurance company to pay for them. Nor can a tenant 
who has covenanted to insure, and has mortgaged hi^ interest, re- 
build and then cla:.m the policy-moneys in reduction of the cost of 
rebuilding as against such mortgagee (x). 

OondiU(m in policy as to reinstating. — Notwithstanding the Art, 
fire policies usually, if not invariably, contain a condition as t<) re- 
instatement> giving the insurers an option to reinstate if they bo 
think fit. This condition, as usually drawn, is not, we think, 
merely declaratory of the power possessed by the insurers, under 
8. 83, to reinstate under circumstances of suspicion, but enlarges 
their power, and enables them to reinstate when in tiieir discretion 
they think proper. The rrservation of this option is as old as the 
case of Sadlera Company v. Badcock (y). 

When and how insurers mitst reinstate. — ^If the insurers do not re- 
build within a reasonable time after signifying their election to re- 
instiite, they may be sued on the policy (z). 

If the insurer undertakes to reinstate, he must either 
make the new buildings as good as the old, or ^expend all [* 256] 
the policy-moneys in a proper manner on the rebuilding 
(a). If he fails in this, he is liable to an action by the assured for 
the defective quality of the work, and must compensate him for it, 
but not to an injunction restraining him ^ from rebuilding im- 
properly (6). 

Reinstatement where total or partial losSy and where things cannot be 
replaced in statu quo. — Where a fire policy contains a clause that 
the company may reinstate damaged or restored property, the 
company may, if the property is destrojred, replace the things by 
others which are as good. If the goods insured are not destroyed, 
but only damaged, the company may restore them to the place ana 
* condition they were in before the fire, and if the clause says noth- 
ing about locality, and the things insured cannot be put back 
where they were before the fire, the assured may require the com- 
pany to reinstate within a reasonable distance of the former lo- 
cality (c). 

In Alchom v. Savile (d), a case in which the provisions of the 
Building Act made it impossible to rebuild the house as it was be- 
fore the fire («), it was held that the company might be sued for 

(x) Simpson v. Scottish Union, ubi supra, Gordon v. Ingram, 23 L. J. Ch. 
478. 

(y) 2 Atkyns 664. 

(2) Home Mutual y. Garfield, 14 Am. Rep. 27, 60 Illinois 124. 

(a) Parker v. Eaglt, 75 Mass. ( 9 Gray ) 152. Cf. Insurance Co. v. Hope, 68 
nitnois 75, 11 Am. Rep. 48, and ( in Scotland ) Sutherland v. Sun Fire, 24 Soot 
Jur. 440, 14 C. S. C. (2nd series) 775. 

(6) Home Insurance v. Thompson, 1 U. C. (Err. k App) 247. 

(c) Anderson v. Commercial Union Assurance. 55 L J. Q. B. 146, 84 W. R. 
189. N. S. W. Bank v Royal Ins. Co., 2 N. Z. (Sup. Ct.) 887. 

(d) 4 L. J. O. S. Ch. 47. Reported also Moore C. P. 202 note. 

(e) See also Broum v. Royal, 1 E. & E. 8*>3, 88 L T. 134 7 W. R. 479, 28 L. 
J. Q. B. 275, 5 Jur. N. S. 1266. Hall v. Wnght^ E. B. k B. 746. PoUock on 
contracts, 876 (8rd ed.). 
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compensation for the injury sustained by reason of the inferior 
value of the premises erected by the company. In that case, the 
Vice-Chancellor, said: *'The insurance company acted imder a 
mistake when, instead of paying the sum insured, they elected to 
rebuild the premises. Insurers must pyi property in statu (jiio, or pay. 
They could not place their property in the same situation as that 
in which it was beiore the fire. The Building Act pre- 
[* 257] vented them doing so. In truth, therefore, they *had no 
option: they ought to have paid the money" (/). In 
America election to rebuUd is held to amount to a contract to re- 
build ig), C). 

If the indurers do not reinstate properly, the assured is not bound 
to accept the building. They cannot put up what they like in lieu 
of the building destroyed, but must put it up as it was before (A). 

Fire during reinstatemerU. — If they do elect to reinstate, and a fire 
occurs during reinstatement, it would seem that the company are 
their own insurers till the reinstatement is complete, and must 
commence reinstating de novo, and cannot charge tne assured with 
the cost of the second fire (i). And even if this were not bo, in 
cases of partial destruction the insurers would still be liable for the 
balance of the amount insured and not expended in reinstatement. 

Assured can't rebuild and claim against company, — If the insurers 
do elect to reinstate, the assured cannot refuse to let them do so 
and rebuild himself, and claim against them M*). Thev have the 
right so to elect under the statute or policy, or both. This applies 
equally to insurance on chattels (Jb). 

AUommce new for old. — ^In America tLO allowance new for old Li 
permitted. In Ireland the contrary seems to have been decided (0- 

Agreement between landlord and tenant as to rebuilding, — If a land- 
lord effect an insurance, and Uiere is a collateral agreement between 
him and the tenant that he shall apply the insurance-money in re- 
building the premises, such an agreement will be good without any 
new consideration on the tenant's part beyond his accept- 
[* 258] ance of the lease, and probably without being *put into 

(/) See Brady v. North'Westem Insurance Co-, 11 Mich. 426. 

{g) Morell v. Irving Insurance Co.^ 88 N. Y. 429. See also Ryder t. Com- 
monweaUh, 52 Barb. (N. Y.) 447. Times Co. v. Hawke, 1 F. & F. 406, 28 L J. 
817. 

(h) AUeyn v. La Compagnie de Quebec^ 11 Lr. Can. Rep. 894. 

(i) Smith V. Colonial, 6 Victoria L. R. 200. 

(j) Beals V. Home Insurance Co , 86 N. Y. 622. 

{k) Anderson v. Commercial Union, 65 L. J. Q. B. 146, 84 W. R. 189. 

if) Brinley v. National, 52 Mass. (11 Met. 195. Vance v. Foster, 1 Ir. Circ. 
Rep. 47-51. 

(^) Company elected to repair partial loss to frame building, after election citj 
ordinance pronibited erection of frame buildings, so to repair company would 
have been obliged to use more expensive materials. Held, there was no excuse 
for not repairing, and the owner being obliged himself to repair with brick, could 
recover the cost together with damages for delay, including the rental value. 
Fhilada. Fire Assn. v. Rosenthal, 108 Pa. St 474. . 
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writing (0^ and the landlord would thereby be under an obligation 
to appl^ the proceeds of the said policy towards reinstatement. 

Electum to reinstate. — The effect of an election to reinstate is to 
make a contract to reinstate, and to put the insurer into the same 
position as if he had originally contracted to do so. If reinstating 
is at the time of election lawful and possible, but subsequently 
becomes impossible, the insurers will be liable in damages as for 
breach of a contract to reinstate (m). 

Order by assured on insurers to pay third -person. — Acceptance by 
the insurer of an order by the assured to pay the loss, it any, to a 
third person will not affect the right statutory or contractual of the 
insurer to reinstate, such order operating merely as an assignment 
of the claims of the assured vnder the contract (n). 

ElectioTu — But if the insurers once agree to pay, their election to 
reinstate is gone, and they will not subsequently be allowed to ex- 
ercise it (o). 

(2) Pollock Contracts 380 (3rd ed.). 

(j») Brown v. Boyal Inafurance Co., above cited, Erie, J , diflsenting. 

(n) Tolnuin v. Manufacturers' Insurance, 55 Mass. (1 Cush.) IS. 

(o) Scottish AmieabU Association v Northern Assurance, 21 Sc L. R. 189, 
11 C S. C (4th series) 287- And see JV: S. W. Bank v. Boyal Ins. Co., 2 N. 
Z. (Sup Ct)887. 
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[* 269] ♦CHAPTER XIII. 

RE-INSUBANCE. 

Ingurer hoi sufficient insterest to re-inmre. — ^A contract to ineure (a) 
gives the insurer an insurable interest which will support a re-insur- 
ance (b) to the full amount of his liability on the original policy. 
French authorities hold that his interest is less than that of the 
assured by the amount which he has received in premium, since 
that, having been received, is not at risk (c). But the real question 
is not what has been received, but what may have to be paid. If 
the assured has no insurable interest his insurer has none to re-in- 
sure (d). 

Nature of re^msurance. — Re-insurance is only a modification of 
the contract of insurance, and such as is within the powers of a com- 
pany audiorized to make contracts of insurance. It is, in fact, in- 
surance by the first insurer of his interest in the risk created by his 
contract to insure (e). Like the original contract, it insures the 
goods, buildings, or lives first insured, though the interest in the 
two insurances differs (/). Where a form of insurance is ultra 
vireBy the same applies to that form of re-iiisurance {g) ; and it may 
therefore be douoted where a corporation not authorized to take 
marine risks could re-insure a marine risk against fire (k). 
[* 2601 ^Company being wound up unable to re-insure, — ^A com- 
*- ^ pany for whose winding up an order has been made cannot 
effect any more policies, whether of insurance or re-insuranoe. In 
such a case re-insurers by any policy would probably not be bound 
to do more than return the premiums, if any, paid to them (&). 

Assured not privy to re-insurance, — The contract being between the 
re-insured and the reinsurer, the assured has nothing to do with it 
except so far as it guarantees him against default by his own in- 

(a) MackenssU v. Whitworth, 45 L. J. Ex. 288, L. R. 1 Ex. D. 86, 38 L. T. N 
a 656, 24 W. R. 287. 

(h) New York Bowery v. New York Fire, 17 Wend. (N. Y.) 869. MiOual 
Safety Co. v. Hone^ W. Y. (Comstock) 236. 

(c) Pothier, par Dupin, vol. 4, p. 450 (1886 ed.). 

id) Colonial Insurance Co. v. Adelaide Marine Co., 12 App. Cas. 186. 

\e) UzieUi v. Boston Insurance Co., 15 Q. B. D. 17. 

(f) New York Bowery v. New York Fire, 17 Wend. (N. Y.) 869. Crawly r. 
Cohen, 8 B. ^ Ad. 488, per Patteson, J. 

la) Same case, 1 L. J. N. S. E. B. 158. 

(k) Imperial Marine v. Fire Insurance Corporation, 4 C. P. D. 166, 48 L. J* 
C. P. 424, 40 L. T. N. S. 166, 27 W. R. 680. 

(A) Carrington v. Commercial Fire, 14 N. Y. Sup. Ct. (1 Bosw.) 162. 

216 



BE-IN8UBANCE. * 261 

sorer (the re-insured), and he cannot sue on it (t).* But the re-in- 
surer's liability would be discharged by payment to the assured of 
the amount of his loss. In America liability of reinsurer not affected 
by insolvency of re-insured, — And in America, but not it seems in 
England, the financial condition of the re- insured is not to be taken 
into account in the computation of the amount to be paid on a pol- 
icy of re-insurance, nor is insolvency of the re-insured any defence 
to an action thereon (i). Unless provided for. — But special exc^-p- 
tion may be made, excluding this rule (0* And the words, *' to pay 
as may be paid thereon," would seem to exclude liability in case 
the re-insured is insolvent The result of the American view is 
to make a policy of re-insurance in the absence of special stipula- 
tion a fi;uarantee of the solvency of the insurer in favour of the 
assured, who, ex hypothesi, is not privy to it 

Ekiglish view of reinsurance is indemnity. — In England, however, a 
policy of re-insurance on a life is essentially a contract of indem- 
nity, even independently of any terms contained therein or in- 
dorsed thereon. Consequently nothing is payable to the re-insured 
company until proof be given by it that the sum originally insured 
has actually been paid (m). 

Assured has no lien on re-insuring, policy, — The person in- 
sured under the original policy cannot ^laim any lien on [* 261] 
the re-insuring policy, and if the re- insured company be- 
comes insolvent the amount of the re-insuring policv, if paid, must 
go in with its other assets, and the original policy-holder can only 
get a dividend if those available for the purpose of his policy are 
deficient (n). 

What undertaken by re-insurer. — A policy of re-insurance is an 
agreement by way of complete or partial indemnity to the insurer 
on the original policy (o). It presupposes an insurance effected, and 
the liability of the re-insurer is contingent on the liability of the in- 
surer, as re-insurance is really a contract to shift liability, and its 
subject is the risk incurred by the re-insured {p). • 

It is not necessary for a re-insurer to take the whole risk, or the 
whole amount at risk. Thus a marine insurer against all perils of 

(t) Ibid. 

{k) Cashau v. North-Western Insurance Co., 6 Bissell (C. Ct T. U. S) 476. 

(I) 1 Emerigon, par Boulay-Paty, ch. 8, s. 14. 

(m) Re Athenceum Life. Ex parte Prince of Wales Assurance Co,, 1 Johns. 
633, 28 L. J. Ch. 885, 82 L. T. 196, 7 W. R. 187, 6 Jur. N. 8. 883. 

(n) Carrington v. Commercial Fire, 14 N. Y. Sup. Ct (1 Bosw.) 152. 

(o) Joyce V Realm Co , L. R. 7 Q. B. 680, 586, per Lush, J. Insurance Co, 
T. Insurance Co., 43 Am. Rep. 418. Uzielli v. Boston Co,, 15 Q B. D. 11.' 

(p) Mutual Safety y. Hone, 2 N. Y. (Comstock) 236. 

^ The A. company sold out its business to the B. company. In consideration 
thereof th'e B re-insured the A company's risks, and agree to pay, satisfy and dis- 
charge the losses. Held that this was more than a mere re-insurance, and that 
there was sufficient privity between a policy-holder and the B company to enable 
tlve former to maintain an action against the latter for a loss. Johannes y. Phenix 
Ins. Co., 66 Wis. 50 S. C. 67 Amer. Rep. 249. 
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the sea can re-insure against fire only (g), and keep the rest of the 
risk on his own shoulders. 

Proportion payable by re-insurer of one of several coTicurrent or sue- 
cesdvepolides. — When insurers grant two policies on the same pro- 
perty, the total amount of them being greater than the value of the 
property insured, and subsequently they re-insure on one of such 
policies only, the amount of the re-insurer's liability will depend on 
whether the insurers' policies are concurrent or successive (r). If 
the insurances are concurrent, the reinsurer will have to pa^ such 
proportion of the whole loss as is equal to the proportion which the 
re-insurer's policy bears to the whole sum insured. Thus if goods 
of the value of £1200 are insured to the amount of £1500 by two 
policies for £1000 and £500 respectively, and thelatter policy 
[* 262] only is re-insured, the re-insurer will have to pay £400. *If, 
however, the insurances are successive, and the second policy 
is re-insured, the re-insurer will have to (so far as the sum re-in- 
sured suffices) the amount remaining of the loss after the first policy 
has been fully applied in satisfying it. E. g.y if goods of the value 
of £1200 are insured by two policies successively for £1000 and 
£600, and the latter policy only is re-insured, after the appropria- 
tion of the policy first applicable, viz., the £1000 policy, there will 
only remain £200 to be paid by the re-insurer in respect of the £500 
policy. 

Effect of condition " to pay as may be paid^ — A re-insurance subject 
to all clauses and conditions in the original policy and to pay as 
may be paid thereon, attaches when the original policy attaches 
(s). In such a policy payment would seem at first sight a condi- 
tion precedent to the right of suit thereon. But the true construc- 
tion nas been held in America to be, that it is meant to make the 
re-insurer's liability co-extensive with the liability, and not with 
the ability to pay, of the insurers, and that the re-insuring company 
is to have the benefit of any deduction by reason of other insurance 
or salvage that the original company would have (0* 

Condition to pay pro raJUx, — A condition to pay pro raJUi at and in 
the same time and manner as the re-insured, cannot amount to a 
provision that if the re-insured is insolvent there-insurer is only to 
pav the amount of the dividend on the particular insurance avail- 
able from the assets of the re-insured. The condition only means 
that the re-insurer shall only pay at and in the same time and man- 
ner as the re-insured shall pay or be bound to pay, and that the re- 
insurer shall have all the advantages of the tune and manner of 
payment in the first policy (w). 

(g) Imperial Marine v. Fire Insurance Corporation, 4 C P. D. 166, 48 L. J, 
C. P. 424^ 40 L T. N. S. 166, 24 W. R. 680. 

(r) Union Marine Co. v. Martin, 86 L. J. C. P. 181. 

(«) Joyce V. Realm Co., L. B. 7 Q. B. 580. 

(t) Ex parto Norwood, 8 Bissell (C Ct. U. S.) 604, 518. 

(tt) Cashau v. North-Westem Insurance Co., 5 Bissel (C. Ct U. S.) 476. Ji»l 
surance Co, v. Insurance Co., 48 Am. Rep. 418. 
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The j^ractice as to re-insurance seems to be to insert *a [^ 263] 
claose m the policy of the re-insurance, that if the re- 
insured pays, his so doing shall be evidence sufficient to enable him 
to recover from his re-insurer (x). Payment by insurer enables him to 
recover from re-insurer. French rule. — And it would seem that French 
re-insurers inserted a clause allowing the original insurers to make 
bond fide a voluntary settlement and adjustment to be binding on 
the reinsurers (y). 

Re-insurer^ position in action by assured.^—The re-insured will, it 
seems, be entitled to recover from the re-insurer his costs of defend- 
ing any action brought by the assured under the original policy, if 
the re-insurer does not on notice appear and defend such suit 

He may either wait until judgment or proceed at once against 
the re-insurer; and payment is not in America a condition prece- 
dent to his right of action (a). 

But where the reinsured gave the re-insurer notice that he meant 
to pay, to which the re-insurer gave no response, it was held that 
the remsurer could still raise all the defences open to the original- 
insurer in action against him by the assured (b). 

Proofs. Conditions. — ^The reinsured must of course in some wav 
prove the character and extent of his loss (c), and must fulfill all 
the conditions of his re-insurance (d). But it has been held in 
Canada that he may to some extent waive the conditions contained 
in the original policy without defeating his recourse to his re- 
insurer (c). 

Reinsured entitled to his reasonable and necessary costs. — The 
re-assured is entitled, besides the amount paid *by him for [* 264] 
the loss sustained by his assured, to be indemnified by his 
re-insurer for all costs and expenses reasonably and necessarily in- 
curred by him to protect himself and entitle him to recover over 

(x) So stated in National Marine v. Protector Co., 6 Victoria L. R. 226» 229. 

(y) Pothier, cited in New York State Co., 1 Story Rep. (U. S.) 458. 

(z) Haaiie ▼. De Peyster, 8 Cains ( N. Y. ) 190. Henry Rifle Banrd Co. y. 
Employer^ Liability Co. (1884), Q. B. D. New York Central v. Protection 
Co., 20 Barb. (N. Y.) 468. 

(a) Hone v. Mutual Safely Co., 8 N. Y. Sup. Ct. (1 ^andford) 137. 

(6) National Marine v. Half^, 6 Victoria L. R. 226. New York State v. 
Protector Insurance Co., 1 Story Rep. (U. S.) 468. See M^Kemie v. Whitwortk, 
1 Ex. D. 86, 88 L. T. N. S. 655, 24 W. R. 287, 46 L. J. Ex. 288. Joyce v. 
Realm Co, L. R. 7 Q. B. 580. 

(c) Yonkers Fire Co. v. Hoffman Fire Co., 6 Robertson (Louis) 816. 

{d) New York Central v. National Protection, 20 Barb. (N. Y.) 468. 

(e) Fire Association v. Canada Co., 2 Ontario 481. 

' The A. company re-insured in the B. company. The A. company was sued, 
and the two companies agreed that the case should be fought, the A. company to 
control the defence. Without the consent of B., case was compromised. Held 
that B. was not liable to A. for any part of money paid by way of compromise. 
Comm^dal Union Assurance Co. v. American Central Ins* Co., 68 Cal. 480. 
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against the re-insurer. But if in a clear case of loss he defends 
without reason, he will not get his costs (/). 

Meaning of cimtrihution clause in re-inmrance 'policy, — If a contract 
of reinsurance contains a contribution clause, such clause xvili, in 
the absence of specific words, be taken to refer to a case of double 
re-insurance only, and a custom for reinsurers to pay only such 
proportion of the loss as the amount re-insured bears to the origi- 
nal policy will not be admitted. The custom suggested in the case 
below cited (jg) was that^ if partial re-insurance were eflected, the 
* insurer should only pay in full in case of a total loss, and in a par- 
tial loss should only pay proportionately in the way in which in- 
surers pay under an average clause. If the contention in the ])ar- 
ticular case had succeeded, the re-insurer would have made what 
was a contribution clause work as an average clause, and have 
penalized the re-assured for not shifting the whole of his liability. 

Condition that reinsured sJiovUd retain other insurances. — A condi- 
tion that the re-insured should retain a certain sum equal to the 
amount re-insured on other parts of the same property only means 
that they are to forbear from re-insuring so as to reduce their own 
risk below the stipulated amount, not that they must guarantee * 
the continuance of existing insurances. So if the insured refuse 
to renew a policy of which the re-insured knows nothing till after 
the fire, the condition is not violated. To construe it otherwise 
would be to make the re-insured go on insuring against the will of 
the assured (A). 

Where reinsurance part of original risk, that retained cannot drop 

without reinsurance dropping. — Where the re-insurance is on 

[* 265] part of the original risk, *the amount retained cannot drop 

without the re-insurance dropping too. So that the originiu 

insurers must retain the part stipulated if they wish to keep up the 

re-insurance. 

' But where the amount to be retained is a separate risk, though 
involved in the same peril, the word retain will not be construed 
as a guarantee that the assured will keep up all his existing poli- 
cies (t). 

Equal good faith required from re-insurer as from insured — ^The re- 
insured must show as gooa faith as if he were seeking insurance, 
and not merely re-insurance (A;), as the latter is not a contract of 
suretyship, but a form of the ordinary contract of insurance whereby 
a person who has guaranteed the safety of another^s goods may 
have his own liability under the first guarantee covered by a second. 

CkmceahnenL — Consequently, if inforrnation possessed by the re- 
insured and material to the risk be not communicated to the re-in* 

(/) New York State Co. v. Protector Co , 1 Story Rep. (U. S ) 458, where 
Story, J., cites the jarists. 

ig) Mutual Safety Co. v. Honey 2 N. Y. (Comstock) 285. See Union Marine 
V. Martin, 85 L. J. C P. 181. 

(h) Canada Insur. Co. v. Northern Insur. Co., 2 U. C. (App ) 878. 

(i) Canada Insurance Co. v. Northern Insurance Co., 2 1L C. (App.) 87S. 

(k) New York Bowery v. New York Fire, 17 Wend. (N. Y.) 869. 
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surer, the policy of re-insurance will be void. Re insured mud state 
to reinsurer what he knows of assured^s character. — In some cases, 
therefore, a heavier obligation to disclose may fall upon the person 
seeking re-assurance than on his assured, besides tne information 
given by the latter, the former may aJt the time when granting the 
original policy, or subsequently, learn material facts as to the risk, 
ana these he must disclose on seeking re-insurance. Thus, though 
the original assured would not be bound to give himself a bad 
character to his insurer's, such insurer's would, if seeking re-insur- 
ance, be bound to disclose what they knew of him (Q, whether 
learnt before or after they granted the original policy. 

Whether policy should he stated to be a reinsurance, — When re-in- 
surance is made it is not necessary to disclose the fact that the 
policy is by way of re-insurance unless such fact is ma- 
terial (m). It seems to be *usual to declare that re-insur- [* 266] 
ance is sought if such be the fact, but there is no custom in 
marine insurance to that effect; for marine re-insurance was illegal, 
with certain exceptions, till 1864 (n). 

Misrepresentation by re insured as to risk retained by him. — Misrep- 
resentation by the re-insured will avoid the policy. Thus where 
one company re-insured part of its risk on a life, stating that an- 
other portion would be retained, but parted with the rest before the 
first re-insurance was completed, the contract was avoided (o). 
But representations as to the nature of the risk will not help a re- 
insurer who has formed his own judgment of the nature of the 
risk (j>). 

Notice to be given by re-insured of other insurances. — The re-insured 
must also give notice, if requirea, of other insurance on the prop- 
erty if he knows of it (y). In the case below cited the insurance 
was effected on an ordinary policy with re-insure substituted for 
insure. 

Condition that reinsured may recover within sipecified time after loss. — 
It would seem that if the re-insurer's policy stipulates that the re- 
assured may recover thereon within a certain time after the loss, 
Buch time will run from the iniury to the property, and not from 
payment under the original poucjr by the re-insured (r). 

Condition a^ furnishing proof satisfied by transmitting proofs received 
from assured. — If the insurance policy contains a condition that the 



(?) Ibid. Sun Mutual v. Ocean Co , 107 U. 8. (17 Otto) 466. 

(m) MKenzie v. WhituHyrih, 2 Ex. D 86, 46 L. J. Ex. 233, 88 L. T. 665, 24 
W. B. 287 

(n) 19 Geo XL c. 87,8.4. 

(o) Foster v. Mentor Life, 8 E. & B, 48, 28 L. J. Q B. 146, 22 L. T. 806. 
TraiU v. Baring, 83 L. J Ch. 621, 4 Giff. 486, 10 L. T. N S. 216, 12 W. R. 678. 
Louisiana Mutual Fire Co. r. New Orleans Co., 13 Loui» Ann. 246. But see 
Prudential Co. v. Etna Co , 28 Blatch. (U. S. Circ Ct.) 228. 

(p) Canada Ins. Co. v. Northern, 2 U C (App.) 873. 

(g) New York Bowery v. New York Fire, 17 Wend. (N. Y.) 859. 

(r) Pnmncua Co. y. Etna Co,, 16 U. G. (Q. B.) 145. 
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parties assured shall furnish certain specific proofs as to their char- 
acter, circumstances, and loss, such condition is complied with, in 
contemplation of law, if the party originally insured furnishes 
such proof to his immediate insurers, and they transmit the same 
to their re-insurers («). 

(8) New York Botoery v. New York Fire, 17 Wend. (N. Y.) 869. Ex parte 
Norwood, 8 Bisseli (G. Ot. U. S.) OOi. 
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OBLIGATION OF TENANTS TO INSUBE. 

Tenant for life or in tail need not insure. — A teDant for Ijfe or a 
tenant in tail, if the settlement contains no provision or obligation 
as to the repair or insurarice of buildings on the settled estates, is 
not bound to insure or to reinstate in case of fire (a). 

Wfien entitled to pdicy-money. — ^And if such a person insures, pay- 
ing the premiums out of his own pocket, he has been held entitled 
to the policy-moneys as against the remainderman (6). Tenant in 
tail Remainderman. Proceeds of policy, — This was first decided in 
the case of Seymour v. Vernon^ the facts of which were that some 
stables were burnt down, and it was thought needless and inex- 
pedient to rebuild them. The Court had previously ordered the 
insurances to be kept up by a receiver for tne benefit of all parties 
who, in the result of the decif^ion of the Court in the administration 
suit, should be found entitled. And Kindersley, V. C, held that, 
inasmuch as the premiums had been paid out of the income of the 
infant tenant in tail, the police-moneys were his. This case was 
followed and approved by Chitty, J., in Warwicker v. BretnaU (c\ 
where a mill comprised within a strict settlement under a will 
had been insured on account of an infant tenant in tail out of the 
rents of the estate, and had been burnt down. The proceeds of the 
policy were insufiicient for rebuilding, and it was not 
thought for the benefit of any one interested in the ^settled ["^268] 
estates that the mill should be rebuilt. The learned judge 
held that the policy-moneys belonged to the infant tenant in tail as 
part of his personal estate, and were not to be treated as part of the 
real property comprised in the settlement. 

narvAcker v. BretnaU discussed. — With the greatest respect and 
deference for those learned judges, it seems that, if their decisions 
are correct, a limited owner may insure settled property for its full 
value, and in case of fire appropriate to his own use, not only so 
much of the insurance-money as is equivalent to the value of his 
own limited interest, but also the balance which represents the value 
of the interests in remainder. This appears to be opposed to the 
view expreased by Lord Justice Bowen (ri), who says: ''A person 

(a) Banner v. Preston, 18 Ch. D. 1, 60 L. J. Ck. 472, 44 L. T. N. S. 487, 29 
"W. R. 647. 6 Anne, c 58 (81 Ruff.) ; 14 Geo. III. c. 78, 8. 88. 
Seymour v. Vernon, 21 L. J. Ch. 488, 16 Jar. 189. 
28 Ch. D. 188 : see also 81 W. R. 520. 

CasteUain y. Preston, 11 Q. B. D. 880, 62 L. J. Q. B. 876, 49 L. T. N. S. 
99, 81 W. B. 667. 
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with a limited interest may insure either for himself, to cover his 
own interest only, or, if he so mean at the time, he may insure so 
as to cover not only his own limited interest, but the interest of all 
others who are interested in the property. It is a question of fact 
what is his intention when he makes the policy. But he can only 
hold for so much as he intended to insure.- .... There is the 
case of a mortgagee: if he has not the le^al ownership, he is entitled 
to insure for the whole, but even if he is not entitled to the le^ 
ownership, he is entitled to insure prirrUX facie for all. If he intends 
to cover only his own mortgage, and is only insuring his interest^ 
he can'only retain the amount in which he has been indemnified. 
If he has intended to cover other persons besides himself, he can 
hold the surplus for those whom he has intended to cover. But if 
he intended to cover himself alone, and if his interest is limited, he 
cannot hold anything beyond the amount of the loss caused to his 
own particular interest." If the decisions in Seymour v. 
[* 269] Vernon and Warwicker v. BretnaU are *good law, it is submit- 
ted that one class of limited owners — viz., the tenant in tail, 
must be excepted from what the Liord Justice says: and a tenant in 
tail, insuring all person interested, may receive ana retain, not only 
so much of the insurance-money as represents the value of his owu 
interest, but also the surplus which represents, and is really recov- 
ered in respect of, the interest of other parties. Even if the ^reat 
authority of the learned Lord Justice did not seem to shake the de- 
cisions in Seymour v. Vernon and Warwick v. Bretnall, the considera- 
tions we have mentioned would make these decisions appear to us 
far from convincing or conclusive. There may be difficulty in es- 
timating the proportion of the insurance-money payable to the ten- 
ant in tail ; but why should the whole insurance-money be treated 
as realty and come under the settlement in lieu of the property de- 
stroyed ? This would avoid all the difficulty of apportioning, and 
protect the rights of all parties. 

Opinion of Mr, Davidson, — Mr. Davidson (e) says " that, in the 
absence of special contract or obligation, the tenant for life is not 
"bound to repair or rebuild in case of fire, and by parity of reason- 
ing is not bound to insure, yet it seems that if he is not insured he 
would be bound to lay out the money in rebuilding." 

Tenants for years not bound to insure, — ^Tenants for years are not at 
Common Law bound to insure. Their legal duty, in the absence of 
special agreement, is merely to use the demised premises in a proper 
and tenantable manner, and includes no obligation to reinstate in 
case of fire (/). It is true that the statute of Gloucester seems to 
have been construed so as to make them liable in case of a fire 
[* 270] if accidental, ^as for permissive waste if negligently caused, 
or for voluntary waste (g), 

ie\ Precedents Cony. vol. 8, pt. 1 (8rd ed.), p. 290 note (e). 
/) Ibid. vol. 5, pt. 1 (8rd ed.), 643 note (a). Sugden Handy Book 194 (S& ed.). 
g) 6 Ed. I. (a. d. 1278;, see Davidson, I, e. BatnUton y. Mendes, 2 Bnir* 
1 (1761), per. Lord Mansfield. TurbervU y. Stamp, I Salk. 18. 

224 



OBLIGATION OP TENANTB TO INSURE. * 271 

Thianta not liable for accidental fire. — But by 14 (Jeo. III. c. 78, a. 
86 (&), in the absence of any contract or agreement with the land- 
lord, they are exempted from all liability for accidental fires '* oc- 
curring in their houses, chambers, stables, bams, or estates,^' *^ any 
law, usage, or custom to the contrary notwithstanding/' 

The statute is mainly local, but this and some other sections are 
general (t). The history of the section well illustrates the method 
of legislation in this country. The exemption was first pn^anted as 
to houses and chambers only in 1708, by 6 Anne, c. 68 (6, 7, 8) 
(Ruff head, c. 31), for a limited period, but revived and made per- 
petual in 1710 by 10 Anne, c. 24, s. 1 (k). 

History of 8. 8S. — In 1772 it was repealed and re-enacted in the 
12 Geo. III. c. 73, s. 46, a Metropolitan Building Act. In 1774 it 
was repealed and re-enacted in its present form (/). except the pro- 
vision as to treble costs, which has been repealea by the Statute 
Law Revision Act, 1861, while the rest of Geo. III. c. 78, was re- 
pealed by 28 & 29 Vict. c. 90, s. 34 (a Metropolitan Fire Brigade 
Act), which s. 84 was in its turn repealed by the Statute Law Re- 
vision Act of 1785 (38 & 39 Vict. c. 66). Such repeal does not, how- 
ever, revive the repealed portions of 14 Geo., III. c. 78 (m). 

linanCs liability for fire through his negligence.—Though now clearly 
not liable, except by contract, for accidental fire, a tenant for years 
IB liable ez delicto at Common Law for damage done by a fire 
caused by *his own negligence, or that of his servants, to [* 271] 
the property of his neighbors or his landlord (n), and such 
liability is in no way affected, lessened, or varied by s. 86 of 14 
Geo. III. c. 78. 

May insure againdfire through negliaence. — In virtue of this liabil- 
ity for negligence he has an insurable interest in the premises oc- 
cupied by him, and he may lawfully insure against his own negli- 
gence (o). 

Protection of ordinary policy, — Indeed, an ordinary fire policy pro- 
tects against own or servant's negligence (except perhaps the very 
grossest), or accident**, or arson by others, wherein assured has no 
complicity (p). 

TenarU^s liability as insurer, how created, — Landlord and tenant may 

{h) This Act is wholly repealed, except this section and s. 88. 

(t) Fiaiter v. Phippard (1847), 11 Q. B. 847, per Denman, C. J. Richards: 
▼. Easto, 15 M. ft W. 244. 

(k) C. 14 (Ruffhead). 

{l) Piatt on CovenanU 188. 

(m) See 13 ft 14 Vict, c 21, s. 6. 

(n) See FUliter v. Phippard, IX Q. B. 847. See Vaiighan v. Menlove, 8 Bing-,. 
K- C. 468. Turbervil v. Stamp. 1 Salk. 18. These and other cases bearing on 
this subject are ably and exhaustively discussed in Furlong v. Carroll, 7 Ontario- 
(App.) 145, and in Uilliard v, Thurston, 8 Ontario ( App ) 614. 

(o) Dohson V. Sotheby, 1 Moo k Mai 90. 93, per Tenterden, C. J. 

(p) Midland Irumrance Co. v Smith, 6 Q. B. D. 561, 50 L. J. Q B. 3^9, 45» 
1» T. N. S. 411, 29 W. R. 860. 
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contract that the latter shall be liable to the former in case the de- 
mised property shall be destroyed by fire (g). 

Tenant under covenant to repair bound to reinstate. — ^A tenant who 
covenanta or agrees to repair generally makes himself an insurer, 
and, if the demised premises are burnt down within his term, will 
be bound to reinstate, and is liable in damages if he does not do 
so. It does not matter whether the fire originated in or spread to 
the demised premises, nor how it was caused (r). 

Insurance. Landlord and tenant, — A covenant by the tenant to 
pay any extra premiums exacted in consequence of work done or 
business carried on by him, seems to apply to the ordinary trade 
of the tenant, and not to special acts increasing the risk, such as 

setting up steam-engines, &c. («). . 
[* 272] '-^Devisee for life when an insurer. Liability to rebuild of lim- 
ited oymer. — A devisee for life, with a condition against com- 
mitting waste, and for keeping the premises in good and tenanta- 
ble repair, is under the same liability as a tenant, bound, by an 
absolute repairing covenant, and the remainderman can make Jiim 
rebuild. He cannot do so, however, unless such liability is imposed 
on him by the settlement under which he holds (0- 

Tenant when an insurer. Trustee in bankruptcy. — The trustee in 
bankruptcy of a tenant is in the same position as the tenant save 
for his power of disclaiming a burdensome tenancy (u). 

Insurable interest of tenant under covenant to repair. — ^The tenant 
who has covenanted " to repair and keep in repair" has an insura- 
ble interest in the premises sufficient to support a policy in his own 
name for the full value thereof. Such insurance is in efiect a re- 
insurance of his own liability. Position of insurers where landlord 
and tenant insure separately. — Consequently if the landlord insured 
too, the insurers would not be entitled to demand contributionnn- 
ter se; but the insurer of tbe landlord would be entitled either to 
subrogation to the landlord's rights on his covenant against the 
tenant, or to return of the policy money if the landlord had en- 
forced these rights («). 

Effect of covenant to repair and to insure fixed sum. — ^The covenant 
to repair makes the tenant an insurer to the full value of the prem- 
ises even if he also covenants to insure for ^ fixed sum. The latter 
covenant is a collateral security to the landlord, lessening but not 

{q) 14 Geo. III. c 78, s. 86. 

(r) Bullock v. DomiU (1796), 6 T. R 650. T)/m v. Blarkbum, 3 Ves- Jun. M. 
Chesterfield v Bolton, 2 Com. 627. Digby v. Atkinson. 4 Camp. 275. Loculef 
V. Kemp, 2 C. & P. 875. 

(«) Duke of Hamilton* B Tntstees v. Fleming. 9 C S. C. (Srd series) 329, and 
also Forbes v. Border Counties, 11 C. S. C (Srd series) 278. Piatt v. Kerry. 7 
Lr. Can. Jur. 80. 

it) Re Skingley, 3 M*N. k G. 221, per Truro, C. Gregg v. Coates, 28 Beav. 
88, 2 Jur. N. S. 964, per Romillj, M. R , 4 W R. 735. 

(tt) 46 & 47 Vict. c. 62, s 65. 

(«) Darrell v. Tibbit^ 6 Q. B. D. 560, 60 L. J. Q. B. 88, 29 W. R. 66, 42 L. 
T. N. -S. 797. 
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limiting the tenant's liability, as he remains absolutely liable to re- 
instate on his covenant to repair (y). 

How liability as insurer is axduded. — It is consequently edvi sable 
to exclude from the covenant to repair the case of loss or 
damage by fire. ''^By so doing, the tenant removes from [* 273] 
himself all liability as an insurer, and limits his ability to 
the case of breach of his covenant (if any) to insure (x). 

Covenant to insure runs vrith land, — A covenant to insure is not per- 
sonal, but a covenant to do something in respect to the i)roperty 
demised, and is available to assignees (a) of the reversion against 
the tenant or his assignees (b). 

Landlord not an insurer. Landlord not bound to rebuild. — Tlie land- 
lord is never in England an insurer. He is not bound at Common 
Law to rebuild in case of fire; in fact, he cannot enter upon the 
demised premises during the term except for breaches of the terms 
of the lease, and, if he went in to rebuild, would be a mere tres- 
passer. 

Tenant cannot compel landlord who insures to rebuild, — If the land- 
lord insures himself against any risk not thrown on the tenant by 
the contract, and a fire occurs, the tenant has no equity to compel 
him to apply the proceeds of the insurance in repair of the dam- 
age (c). Such insurance is a precaution for the landlord's own ben- 
efit He alone is entitled to benefit by it, and there is no privity 
between the iienant and the insurer. 

Tenant cannot insist on landlord reinstating out of proceeds of his 
policy. — If the landlord has covenanted to repair the part burnt 
down, the tenant can only sue the landlord on that covenant, and 
must go on paying his rent in such a case even if the premises are 
burnt down (d). But though it is doubtful if he has the power to 
attach the policy-moneys when they have once reached the land- 
lord's hands, and require them to be employed to repair 
*the damage in respect of which they were paid, he can, [* 274] 
as a person interested in the premises, give notice to the 
insurer (^) to employ them towards reinstating such damage, and 
in that way obtam what he seeks. 

The law of Scotland. — ** The law of Scotland is much more favour- 
able to a tenant than the law of England. In England it appears 
to be the rule that if the premises let should be wholly destroyed 
by fire, the tenant must continue to pay rent for the term of his 



(y) Dighy v. Atkinson, 4 Camp. 278 (1816), per Ellenborough, C J Penniall 
T. Harbamty 11 Q. B. 868, 17 L. J. Q. B. 94. 12 Jur. 159. 

(2) WeigaU v. Waters, (J T. R. 448. See the covenants in Darrell v. Tibbits, 
cited supra, p. 272. 

(o) JiuUock V. Domitt, 6 T. R. 650 44 & 46 Vict. c. 41, s. 10. 

(6) Douglas v Murphy (1868), 16 U. C (Q. B.) 116. Vernon v. Smith, 6 B. 
k Aid I. Doe v. Gladwin, 6 Q. B 968. Piatt on Covenants 188, 186-189. 

(e) Leeds v Cheetham (1827), per Leach, M. R , 1 Sim. 146, 150, 60 L J. O 
S. Ch. 105. Lqfft V. Denis (1859), 28 L. J. Q. B. 168. 

[d) Leeds v. Cfuetliam, 1 Sim. 146. 

[e) 14 Geo. III. c 78, 8. 88. 
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lease. In Scotland a much more reasonable and equitable rule pre- 
vails. If the premises let have been so destroyed or severely dam- 
aged that they have become no longer fit for occupation for the 
purpose for which they were let, the tenant, being deprived by 
damnum fatcUe of the subject for which he agreed to pay rent, is 
free from the obligation to do so. This equitable rule, nowever, is 
subject to conditions, one of which is that the part destroyed must 
be CBsential" (/). 

Covenant to insure is a usual covenant. — A covenant to insure is 
now a usual covenant in a lease, which a landlord is entitled to have 
inserted in pursuance of j'U agreement to take a lease with the 
usual covenants. And the lessee cannot demand to have it qual- 
ified by an exemption from the rent if the house is destroyed (g). 

A covenaiit to insure does not make tlic tenant an insurer, but 
obliges him to find security of a certain kind to protect the land- 
lord against the risk of fire. An insurance under it U of landlonl^s 
interest. 

Form of covenant to insure. — The covenant to insure is not void 
for uncertiinty where neither the words against fire nor the name 
of the office is mentioned (A). It is usual either to name 
[* 275] *pirticular insurers or to insert the words " some sufficient 
offioe" (i. €., solvent insurers), or ''some office to be approved 
by the lessor." But the most satisfactory method is for the lessor 
to insure and charge the premiums as an additional rent. This 
method, if with the addition of a covenant by him to s^wnd the 
proceeds in reinstatement, leaves nothing to be desired. 

Damages far breach of covenant to repair, — Damages for breach of a 
covenant to repair if a fire has happened are measured by the cost 
of rebuilding (i). 

Breach of covenant to insure. — Damages for breach of a covenant to 
insure would be the amount of damage done by the fire not exceed- 
ing the specific amount, if any, for which the insurance was to be 
made (^•)• 

Where the covenant is to insure sufficiently, and is broken, and 
a fire happens, the measure of damage is the value of thebuildines, 
&c., that being the limit of a sufficient insurance. Damages must 
not be calculated so as to give new for old- 
It is no answer to an action for breach that the landlord might 
pay the insui*er and charge the premium as an additional rent, 
since the landlord is entitled to rely on the covenant nnd leave the 
tenant to keep the buildings insured at his peril: but if the tenant 
breaks his covenant, the landlord may pay the premium, and iu 



(/) Allan V. Markland, 20 Scr. L R. 268. Duffy. Iteming, 8 C. S. C. (3r.l 
series) 769. 

(g) Sharp v. Milligan, 28 Beav. 410. 

(h) Doe V. SJietcin, 8 Camp. 134. 

(t) Hayne on Damages 241 (8rd ed.). 

(A) Douglas v. Murphy, 16 U. C (Q B.) 113. Yaiet y. DwiHer, 11 Ex. 15. 
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snch a case, if a Ices occurs, the measure of damage for the breach 
will be merely the amount of premiums so }>aid (Q. 

Where do loss has occurred, the measure of damages is what it 
would cost the landlord to put himself into the position iu 
which he would have been but for the Amission of the de- [* 276] 
fendant (m), t. e*. the premium paid to keep up an existing 
policy, or obtain a fres'h one, or take out one if none has been ef- 
fected (n). 

Relief Jar breach of covenant to inmre, — The Courts of Equity used 
to hold that breach of a covenant to insure was wilful, imd one for 
which compensation could not be calculated (o), and therefore 
would not relieve from forfeiture so incurred. Hence it became 
needful to pass 22 & 23 Vict. c. 35, as. 4, 9. No forfeiture, of course, 
was worked thereby, unless so stipulated; and without a forfeiture 
danse the remedy for the breach was merely an action for damages. 

What breach vxyrks forfe^re. — The breach must be substantial to 
work a forfeiture. Thus an insurance in the lessor's name is not a 
substantial breach of a covenant to insure in name of lessor and 
lessee (p). 

But to insure in joint names when the covenant is to insure in 
the lessor's would be a substantial breach {q), since the lessee couUl 
in such a case give a ^ood receipt for the policy-moneys. 

To leave the premises uninsured for ever so short a time is a 
breach (r). 

Forfeiture not cured by ante^dating receipL — Where a breach has 
been committed, the insurei-s cunnot cure the forfeiture, if any, in- 
cur^ thereby, by dating back the receipt («) for the premium. 

Breach of covenant to insure, when not enforceable. Entoppel of Irs- 
dor. — If any conduct of the lessor induces the lessee to be- 
lieve he is doing all that is necessary under the ^covenant, [* 277] 
no forfeiture will result (t), since an estoppel is worked by 
the lessor's acts. 

Waiver by lessor^ — The lessor waives the forfeiture if he accept 
rent falling due after the breach ; but the breach is a continuing 
breach, and the waiver operates only as to the ])ortion of time prior 
to such waiver (u). 22 <k 23 Vict. c. 35, the statute governing relief 



{I) Douglas v. Murphy, 16 IT. C. (Q. B.) 1 16. 

(m) Mayne Damages 242 (8rd ed.). Charles r. Altin, 15 C. B. 46-65, 2n L. J. 
C. p. 197 iM)4. 

{n) Charlton v. Driver, 2 B. & B. 846. Quilier v. MapUson, 9 Q. B. 1). •G7J, 
62 L. J. Q. B. 44. 47 L. T. N. S. 561, 81 W. R. 75. 

(o) Bolfe V. Harris, 2 Price 206 note. Piatt Covenants 192. 

(p) Havens v. Middleton, 10 Ha. 641, 17 Jur 27 1, i W; R 256. Doe v. Peck, 
1 B. i Ad. 428. 

(q) FenniaU v. Harbome, 12 Jur 159, 12 Q. B. 368, 17 L. J. Q. B. 94. 

(r) Hey v. Wychj 2 Gale & D 569, 12 L. J. Q. B. 8:J, Jur 559. Doe v. Llph, 
13 Jur. 276, 18 L. J. Q B. 106. 

(s) Wilson y. Wilson, 14 C B CIG, 18 Jur. 58', 2:) L J C P. 137. 

{i) Doe V. Jiotpe, 1 Ry. & M. ^43. Doe v. Sutton, 9 C & P. 706. 

(tt) Doe V. Gladunn, Q. B 963. Price v. Worwood, 5 Jur. N. S. 472, 88 L. 
T. 149, 7 W. R. 606. Bridges v. Longman, 24 Beav. 27. 
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acrainst breach of covenant to insure, has been repealed by 44 & 45 
Vict. c. 41. 

Rdief under C, A. 1881, — Under the present law these cases are 
only important to show what amounts to a forfeiture, for the High 
Court has now power to relieve against such forfeiture when proved 
on such terms as seem just. And no stipulation or provision in a 
lease can in any way exclude this jurisdiction (x). The Court may 
relieve upon terms such as an injunction against a future breach, 
or reatitiUio in integrum^ or damages estimated in manner already 
indicated. , 

It may be further observed that a landlord cannot now bring his 
action for a breach of covenant to insure, if he seeks a forfeiture in 
such action, unless he has served a notice on the lessee requiring 
him to remedy the breach and to pay a money compensation for 
the breach ; and unless the lessee fails within a reasonable time 
thereafter to remedy the breach to the landlord's satisfaction, if it 
is capable of being remedied. Forfeiture therefore for breach of 
covenant to insure is now virtually im[>08sible (y). 

Repeal of 22 & 23 Vict c. 85, 8s. 4.-9. Effects,— By the repeal by 
the Conveyancing Act, 1881, of 22 & 23 Vict. c. 35, ss. 4r-9, 
[* 278] the protection (no longer *really needed) of an assignee of 
a lease, to whom the last receipt for rent has been produced, 
is withdrawn. On the other hand, the landlord no longer has the 
benefit of an informal insurance by the tenant, given by s. 7 of that 
Act. 

Title to proceeds. Covenant to insure in landlord's name, — Where 
the tenant covenants to insure in the landlord's name, he is not 
entitled to receive the policy-moneys in case of a fire, or to employ 
them in reinstatement, or to reinstate and .then demand the policy- 
moneys (z). 

It may even be doubted whether if he allows the landlord to 
receive the money he can insist on its being employed in reinstate- 
ment (a). But he is clearly entitled to serve a notice to reinstate 
upon the insurer, and by that method to obtain the benefit of the 
policy (6). And the landlord has the same right respecting any 
insurance efiiected by the tenant on his own account (c). 

Separate insurance by landlord /ind tenant, effects of, — Where fhe 
lessee is under covenant to insure, and the landlord insures also on 
his own accDUnt the same interest, the landlord would seem to be 
covered in both cases, and the insurers would be entitled to contri-. 
bution inter se, where the insurance exceeded the whole value of 
the premises, or the fire was only partial. But in such a case the 

(x) 44 & 45- Vict c. 41, s. 14 (2). Quitter v. Mapleson, 9 Q. B. D. 672. 62 L 
J. Q. B. 44, 47 L. T. N 8. 561, 31 W. R. 75. Woodfall, 624, 626 (12th ed.). 

(y) 44 k 46 Vict c. 41. s. 14 (1). 

(z) Garden v. Ingram, 2 < L. J. Ch. 478, per Lord St. Leonards. 

(a) See, however, Reynard v. Arnold, 10 Ch. App. 386, 24 W. R. 804 

{b) Under b. 88 of 14 Geo. III. c. 78. 

(c) Reynard v. Arnold, 10 Ch. App. 38C, affirming S. C 16 Eq. 218, 28 W. R. 
804. 
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landlord will not be allowed to increase the liability of the tenant 
or to diminish tlie benefit of his policy, and will be obliged to bring 
into account what he has received on his policy (c). Double inmr- 
ance. — For instance, if both insured for £500 on a house worth 
£700, in case of total loss £360 would be paid on each policy, and 
the landlord would be obliged to account to the tenant for 
£150, the *amount whereby the benefit of the latter's policy [* 279] 
effected under a covenent in his lease would be diminishedf. 
If damage were done, say to £100, each would receive £50. But 
the landlord would have to hand over the £50 which he received, 
or spend it in reinstatement. 

Where a tenant being under a covenant to repair, <fec., but not to 
insure, does insure, such policy is not an insurance of the landlord's 
interest, but of the tenant's liability, and in such a case no contri- 
bution would take place between the insurers if the landlord in- 
sured, and the tenant would not be harmed by such an insur- 
ance (d). 

Option to purchase by tenant bound to insure. — When a tenant bound 
to insure has an option to purchase, he can insist on the proceeds 
of a policy effected by him oeing taken in satisfaction of part of the 
pnrcnase-money (e). 

A covenant to pay rent continues in force even after the destruo- 
tion of the property in respect whereof it is payable (/). TenanCa 
insurable interest in rent — The liability gives the tenant who incurs 
it an insurable interest in his rent which most offices are willing to 
cover. Where the covenant to pay rent is so qualified as to ex- 
clude this liability, the rent will, in case of a partial loss, be appor- 
tioned (g). But even a covenant excluding the liabilitv to repair 
in case of casualties by fire will not remove the liability for rent (A). 
It is therefore prudent, ir all cases where liability to pay rent in 
case of fire is not clearly excluded, for the lessee to insure his 
rent. 

, Where a tenant is in no way responsible in case of *fire, [* 280] 
he mav still be entitled to insure, to secure himself against 
Ices of the benefit of his term by the happening of a fire, or loss of 
premises for which he is liable to pay rent for a term. But the 
value of his tenant's interest not being commensurate with the value 
of the fee-simple, he could not, on an insurance on his own interest,. 

m 

(c) Reynard v. Arnold^ 10 Ch. App. 886, affirming S. C. 16 Eq. 218, 23 W. R.. 
804. 

(d) DarreU v. Tibbits, 6 Q. B. D. 660, 50 L. J. Q B. 83, 29 W R. 66, 42 L. T« 
N. S. 797. 

(e) Reynard v. Arnold, 10 Ch. App. 886, 28 W. R. 804. 

(/) Hohapfd V. Baker^ 18 Ves. 115. Baker v. Hohapfel, 4 Taunt. 45 (181 1). 
Lofft V. Denis, 28 L. J. Q B. 171. Packer v. Gibbins, 1 Q B. 421. Izon v. Gor- 
ton, 5 filing. N. C 501 (1889). 

(<7) TatfUtr ▼. CaldweU, 8 B. AS. 826, 82 L. J. Q. B. 164, 11 W. R. 726, 8 L. 
T. N. S 856. 

(A) Bdfoury. Weston, IT. R. 810 (1786), and Pcncferv ^tn«%, (1767), there- 
in cited. 
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recover the fee-simple value (i) except by way of reinstatement. Tc» 
hold otherwise would be to enable him, by adequate insurance, in 
case of fire to put himself into the freeholder's shoes. 

Covenant to insure loss. Bankruptcy of covenantor. — Where a con- 
tract is made to insure the property of another, and that is burnt, 
and the contractor becomes bankrupt, the owner of the property 
may prove in the bankruptcy for the value of the property lost. It 
does not seem to matter whether the contract is to effect an insur- 
ance or one to be liable for damage by fire. But the claim of i\tv 
owner must arise from damage suffered bt fore the bankruptcy. It 
might at first seem a mere claim for unliqui<lated damages, but 
the Court in the case cited below held that the quantity and quality 
of the timber was settled before the bankruptcy, and that the value 
was regulated by the market price, and that a proof for its value at 
that price was admissible (£). 

({) Castellain v Preston, 11 Q. B. D. 380, per Bowen, L. J.; reported also 52 
L. J. Q. B. 866, 49 L. T. N. S- 29. 81 W. R. 657. 
(A;) Ex parte BcUeman, 26 L. J. Bkcy. 19, 2 Jur. N. S. 865. 
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*CHAPTER XV. [* 281] 



MORTGAGE. 

Mofigagor*8 insurable interest. — The mortgagor has an insurable 
interest in so much of the property mortgaged by him as is of an 
insurable nature. Whatever the number of mortgages he is equit- 
able owner still, and his right to insure remains co-extensive with 
the value of the propertjr (a). In case of loss the mortgagor has a 
perfect right to look to his indemnity from the insurers as a means 
of discharging the incumbrances in the place of the property itself. 
The incumbrances do not cease with the loss, and the whole loss is 
the mortgagor's, and he remains personally liable for the mortgage 
debt; for ''every mortgage implies a loan, and every loan implies a 
debt, for which the property of the borrower is liable, though he 
have neither entered into a bond nor covenant for payment of it" (6). 

Mortgagor* 8 iiUerest ceases on foreclosure. — The mortgagor's insurable 
interest in the mortgaged properties does not cease until foreclosure 
absolute, and the extinction of all equities in his favour (c); and in 
Canada until the mortgage debt has been paid, though foreclosure 
has taken place, on the ground that the mortgagor is still liable (d). 
In a recent American case the mortgagor was neld to have an in- 
terest though the mortgagee had sold, as thesale was set aside. 

Mortgagee's insurable interest — A mortgagee as such has only a 
partial interest in any insurable property comprised in his 
security. His *mortgage interest is limited to the amount [* 282] 
of his mortgage debt bv the terms of 14 Geo. III. c. 48 (e). 
Any fire policy effected in virtue of his mortgage interest is merely 
a collateral securitjr for his debt, for " the contract of insurance 
contained in a marine or fire policy is a contract of indemnity and 
indemnity only, and the insured, in case of a loss against which 
the policy has been made, shall be fully indemnified, but shall 
never be more than fully indemnified " (/). Such mortgage in- 
terest has in New Brunswick been decided to end on foreclosure 
absolute, and if a fire happen thereafter the mortgagee cannot re- 

(a) Ghtfer v. Black, 1 Wm Bl. 896, 8 Burr. 1394. 

ib) Fisher Mortgages, vol. 2, p 679. 

{c) Thompson v. Grant j 4 Madd. 438. See Angell Ins. p. 100, for American 
(-ascfl hereon Stephens v. Illinois, 43 111. 827. 

{d) Parsons y. Queen Insurance, 29 U. C. (C. P.) 188, 211 This case came 
to the Privy Council on another point, 7 App. Cas. 96. 

{f) See per Bowen, L. J., in Ca^tellain v. Pi^eston, 11 Q. B. D. 380, 52 L. J. 
Q B. 366 at 876, 49 L. T. N. S 29. 81 W. R 557. 

(/) Castdtain v. Preston 11 Q. B. D. 886, per Brett. L J. 
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cover on the policy effected by him as mortgagee (g')] and he can- 
not, in case of a fire, recover more than the amount due at the time 
of the fire upon his security, because that is the me:ifiure of liis 
loss, and the contract is only one of indemnity. The same is also 
the rule in Canada (A). Such a policv will not, according to some 
American authorities, cover further advances, unless it be specially 
so stipulated (i). so that, though the mortgage deed may contem- 
plate further advances, only the unpaid balance of the amount due 
at the time when the policy was effected can be recovered. This 
would, however, seem to be at variance with English law; for "a 
person who has a limited interest may insure nevertheless on the 
total value of the subject-matter of the insurance, and he may re- 
cover the whole value subject to these two provisions. First of all, 
the form of his policy must be such as to enable him to recover 

the total value, because the assured may so limit himself 
[* 283] by the way in which *he insures as not really to insure the 

whole value of the subject matter; and secondly, he must 
intend to insure the whole value at the time " (k). It therefore 
seems that if the policy is such as to cover the full value of the 

Eroperty insured, the mortgagee might recover to the full extent of 
is interest therein, whether such interest were created by original 
advance or further advance. The mortgagor has no interest in a 
mortgagee's policy effected with the mortgagee's own moneys, and 
hot in pursuance of any agreement between them (Q. 

Mortgagor's interest in mortgagee^ policy, — But by the operation of 
s. 83 of the old Metropolitan fiuilding Act (m) (left unrepealed by 
the Metropolitan Building Act, 7 & 8 Vict. c. 84), the mortgagor 
may insist on the proceeds of a mortgagee's policy being applied 
towards reinstatement, and thus the policy might enure for the ben- 
efit of the estate (n). Mr. Davidson therefore thinks (o) that in 
such a case the mortgagee would have a right to recover the prem- 
iums independently of Lord Cranworth's or the Convevancing Acts?, 
probably as money paid to the mortgagor's use. This, however, 
nas not been expressly decided. 

{g) Gaskin v. Phoenix, 6 Allen (New Bruns.) 429. See also Smith v. Colum- 
bian, 17 Penn. 258. Seeing that he has only insured a special interest, and not 
the premises. But, contrdy see Bailey/ v American Ins. Co., 5 McCrary (U S. 
Cirt Ct.)22I. 

(A) Ogden v. Montreal, 8 U. C. (C P.) 497, and f-ee Ehsworth v. Alliance Co., 
4t3 L. J. C p. 894 n.. a case of inpuranco of a }iartial interest or lien. And also 
Johnson v. North British and Mercantile, 1 Holmes (U. S. Circ Ct) 117. 
Humphrey v. Hartford Fire, 15 Blatch. (U. S. Circ. Ct 604. 

(t) Smith V. Columbia, 17 Penn. 268. 

(k) Castellain v. Preston, 1 1 Q. B. D at 898, per Bowen, L. J. See note («) 
supra^ 

I) Dobson V. Land. 8 Hare 216, 14 Jur. 221, 19 L.J. Ch. 484. King v. StaU 
Mutual, 61 Mass (7 Cush ) 1. 

(m) 13 Geo. Ill c- 78. 

(n) Ex parte GoreUi/, 4 De G. J. & S. 477, 13 W. R. 60, P4 L. J. Bkcy. 1, 11 
L. T. N. S 819, 10 Jur. N. S. 1086. 

(oy Precedents, vol. 2, pt. 2, p. 69 note (4th ed.). 
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Mortgagee's right to charge premiums. — In the absence of express 
stipulation, a mortgagee could not, independently of statute (p)y 
charge in account the premiums paid by him upon an insurance of 
the property against fire (9), nor could he (even though the mort- 
gagor had covenanted to insure against fire and neglected to do so), 
as against a subsequent incumbrancer, himself insure the mortgaged 
premises and add the sums so paid to his mortgage debt (r). 
^Chattels do not come within the scope of 14 Geo. III. c. [* 284] 
78, 8. 83, and reinstatement of them cannot be had. Not 
obliged to reinsteUe Juiures. — Consequently the mortgagee cannot be 
made to expend, in reipstating fixtures which were not attached to 
the freehold, money arising from an insurance thereon effected on 
his own account («). 

Mortgagee's right ir^ mortgagor's policy. — If the mortgagor after the 
mortgage, and in the absence of any agreement by him to insure, 
does insure, the mortgagee could not, until the passing of the Con- 
veyancing Act, 1881, claim to be paid out of the proceeds of such 
insurance (t). He could however, if the insurance-money had not 
been paid over, insist on its being applied in reinstatement (u). 
Now, however, by the Conveyancing and Law of Propeity Act, 
1881 (r), a mortgagee, where the mortgage is made by deed, will 
have the power, to the like extent as if it had been expressed in 
terms by the mortgage deed '' at any time after the date of the mort- 
gage deed, to insure and keep insured against loss or damage by 
fire any building, or any effects or property of an insurable nature, 
whether affixed to the fieehold or not, being or forming part of the 
mortgaged property ; and the premiums paid for any such insur- 
ance shall be a charge on the mortgaged property in addition to 
the mortgage-money, and with the same privity, and with interest 
at the same rate as the mortgage-money '^ (x). 

Conveyancing Act, s. SS. — And by s. 23 of the same Act it is pro- 
vided that — " (1) The amount of an insurance effected by a mort- 
gagee against loss or damage bv fire under the power in that be- 
half conferred by this Act shall not exceed the amount specified in 
the mortgage deed, or, if no amount is therein specified, 
then shall not exceed *two-third parts of the amount that [* 285] 
would be required in case of total destruction to restore the 
property insured. 

" (2) An assurance shall not, under the power conferred by this 
Act, be effected by a mortgage in any of the following cashes 
(namely): — 



(p) 44 & 45 Vict. c. 4. a. 19 (2). 
(g) Bellamy v Brickenderiy Sftpraj 2 J. & H. 187. 

(r) Brook v. Stone, 34 L. J. Ch. 251, 12 L. T. N. S. 114, 13 W. R. 401 (1866) 
(«) Ex parte Gordey, ubi Bupra. 

(f) 11 Dav. 66. Lets v. Whiteley, 2 Eq. 148, 85 L. J. Ch. 412, 14 L. T. N. S. 
472, 14 W. R 584. See Angell 114, s. 60. 
in) Ex parte Goreley, ubi supra, 
(r) 44 & 46 Vict. c. 41 . 
(x) S. 19, daofle 2. * 
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'^ Where there is a declaration in the mortgage deed that no in- 
surance is required. 

'^ Where an insurance is kept up by or on behalf of the mortgagor 
in accordance with the mortgage deed. 

*' When the mortgage deed contains no stipulation respecting in- 
surance, and an insurance is kept up by or on behalf of the mort- 
gagor, to the amount in which the mortgagee is by this Act author- 
ized to insure. 

"(3) All money received on an insurance eflTected under the 
mortgage deed or under this Act, shall, if the mortgagee so requires, 
be applied by the mortgagor in making good the loss or damage in 
respect of which the money is received. 

" (4) Without prejudice to any obligation to the contrary imposed 
by law, or by special contract, a mortgagee may require that all 
money received on an insurance be applied in or towards discharge 
of the money due under this mortjrage." 

Remarks on conveyancing Ad, 1881. — The Act imposes no obliga- 
tion to insure upon the mortgagor. It simply gives in certain cases 
to the mortgagee the power to effect and keep up a policy and pay 
the premiums, which will become a charge on the mortgaged prop- 
erty in addition to the mortgage-money, and the mortgagee can 
only charge the mortgagor the premium on an insurance not ex- 
ceeaing the amount agreed in the mortgage deed, or, if none be 
there agreed, two-thirds of the cost of reinstating, s. 23 (1), and he 
cannot charge the mortgagor with premiums in the face of contrary 

stipulations. 
[* 286] ^Ad applies to mortgage by deed, — The Act applies only to 
a mortgage by deed. Where an equitable mortt^age exists 
with an agreement to execute a legal mortgage, the mortgagee can 
compel the execution of the latter ; but it would seem, from the 
terms of the Act, could not exercise his statutory rights until the 
execution of such deed. 

Two-thirds value insurable. — The limit of insurance for which the 
premium can be charged to the mortgagor, twD-thirds of the cost 
of reinstatement, seems based on the usual limit of a mortgagee's 
advance. 

Reinstatement under conveyancing Act,' 1881, — ^The Act provides for 
a defect in f. 83 of 14 Geo. III. c. 78, by giving the mortgagee a 
power to insist on the proceeds of anv insurance effected under the 
mortgage deed or the Act being employed in {reinstating the prem- 
ises, 6. 23 (3), whether the same have or have not been paid over to 
the insurer. S. 83 only compels insurers to reinstate on the request 
of parties interested in the property insured, but does not oblige 
either of such parties, to whom the insurer may ha^e paid over the 
insurance-money, to reinstate on the request of the other parties, 
interested. These statutory provisions do not affect the mortga- 
gee's right to insure the whole amount of his mortgage debt in a 
case where he is insufficiently secured by polici' s to the amounts 
aforesaid. Conveyancing Act limits mortagee*sright to charge prendums^ 
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not his righi to insure. — But he would be unable to charge the pre- 
miums on an amount in excess of what is specified in the statute, 
and would be liable to have the proceeds of his policy applied in 
rein&ttating the premises if the mortgagor so desired it \y). 

Settled Land Acty 1882. — WheJre improvements are efi'ected under 
the Settled Land Act, 1882 (z), and the tenant for life, or any suc- 
cessor having a limited interest, is obliged to insure the same under 
8. 28 (1), it would seem that, in case such improvements were dam- 
aged by fire, such tenant for life, or successor, could not 
pay the proceeds of an insurance *on such improvements [* 287] 
t4> a mortgage thereof without becoming liable to the re- 
mainderman, s. 28 (5). 

Mortgagee of lessee insuring not entitled to policy -money, — And where 
a IcRsee insured in pursuance of his covenant in his lease, it would 
seem that the mortgagee of the leasehold interest could not claim 
the proceeds of the policy (a) as against the fessor. 

Besides those cases in which either the insurance has been ef- 
fected without any stipulation between the parties or to supplement 
a default by the mortgagor, questions arise as to the proceeds of 
policies efiected under contract 

Right to proceeds of policy. Where covenant to repair broken. Cov- 
enant to insure. — Where lessor or lessee covenants to repair, the other 
of them would have no claim on a fire policy taken out for the 
purpose of protection against liability to repair in case of fire (6), 
but it would be difierent in case of a covenant to insure; and in 
Garden v. Ingram (c) a lessee under covenant to insure and apply- 
the proceeds of the policy in reinstatement mortgaged his term, the 
mortgage deed containing no covenant as ta insurance. A policy 
was on foot in accordance with the lense when a fire happenea. 
The mortgagee assigned his interest with benefit of policy. The 
Lord Chancellor decided that the mortgagor could not claim a lien 
upon the policy for money expended by him voluntflrily in rein- 
Btatement, as both insurance office and lessor could insist upon the 
pjolicy-moneys being wholly expended on reinstatement He de- 
cided further, that since the object of the insurance was reinst^te- 
nient, the mortgagor could not claim the policy-moneys as against 
the mortiragee so as to defeat that object; and that being the orig- 
inal destination of the money, and the lessee being powerless to pre- 
vent reinstatement it was immaterial to decide whether the benefit 
of the policy passed to the mortgagee's vendee. 

*The mortgagee had excercised his power of sale with [* 288] 
benefit of policy, 6o that the lessee's interest in the prem- 
ises had ceased. This was held not to afi>*ct the validity of the pol- 

(y) Reynard v. Arriold, 10 Ch. App. 386, 23 W. R. 804. 
(z) 45 & 46 Vict. c. 38. 

(a) 44 & 45 Vict, c 41, s. 23 (4), but Bed Garden v. Ingram, 28 L. J. Ch. 274. 
\h) Brown v. QuiUery 2 Eden 210, Amb.619. Leeds v. Cheetham, 1 Sim. 146, 
5 U J. O S. Ch. 105. 
Cc) 2 J L. J. Ch. 478. 

237 



* 289 THE LAWS OF INSURANCE. 

icy, inasmuch as the lessor's interest in the premises continued, but 
to deprive the lessee of all benefit of the indemnity promised by 
the policy, since he had not the property in respect of which it was 
to be given. In a very recent American case, where a mortgage 
contained a covenant by the mortgagor to insure, and the purchaser 
of the redemption obtained by his agent a policy payable in case of 
loss to the mortgagee, the latter was held entitled to the proceeds 
under the circumstances of the case (d). 

This case enables the mortgagee, not to appropriate the proceeds 
of the lessee's policy, but to insist on its being used according to the 
covenant. In the particular case the mortgagor's vendee had be- 
come by conveyance the actual lessee. Now, however, the whole 
difficultv has been set at rest by s. 23 (4) of the Conveyancing Act, 
1881 (e). 

No right of reinstatement wnder bill of sale, — This section also covers 
Lees V. WhitdeUy 2 Eq.*149, in which case a bill-of-sale holder, who 
had stipulated for insurance but not for appropriation of the pol- 
icy-moneys to the debt, was held to have no equity to receive the 
Eroceeds of the policy as against the assignees of the grantor, who 
ad become bankrupt Kindersley, V. C, declined to impoit apy 
term into the contract, or to imply it from the nature of the stipu- 
lation therein contained. A bill of sale on chattels does not, as 
would a mortgage on realty, give the holder any right to insist on 
reinstatement (/). 

Mortgagee obliged to transfer instead of re-convey. — As a mortgagee 

may now be compelled to transfer his mortgage in lieu of 

[* 289] reconveyance (gr), a question *may arise as to nn insurance 

effected in his^ame, in pursuance of the statutory powers 

given by ss. 19, 23, of the Convenancing Act, 1881. 

Since the premiums in respect of such insurance are to be a 
charge on the mortgaged property in addition to the mortgage- 
money, with the same priority and at the same interest (A), it would 
seem that the mortgagor could compel the mortgagee to do all 
things necessary to obtaiA the assent of the insurers to a transfer 
of the policy with the mortgage, and the result would seem to bo 
the same if the mortgagee transferred of his own accord instead of 
at the request of the mortgagor, since the effect of the premiums 
being so charged on the property is virtually to make the policy a 
part of the security. 

The position of "the insurers is not altered by the Act. They 
could not, before or after it, be compelled to assent to a transfer. 

Joint insurance by mortgagor and mortgagee, — Where mortgagor and 
mortgagee effect a joint insurance on the mortgaged estate, neither 

(d) Reid V. WCrum, 91 N. Y 412. 

(e) See Marnage Royal Exchange Assurance^ 18 L. J. Ch. 216. 

(/) Ex parte GoreUy, 4 De G. J. &'S. 477, 84 L. J. Bkcy. 11 L. T. N. S 819, 
18 W. R. GO, 10 Jur. N. S. 1085. 
(a) Conveyancing Act, 1881 (44 & 46 Vict, c 41), s. 16. 
(A) S. 19. 
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can apply the proceeds of the insurance, which is a joint security, 
irrespectively of the claims of the other. So the assignees in hank- 
ruptcy of a mortgagor who had received tho proceeds of a joint 
policy were ordered, at the suit of the mortgagee, to pay them into 
the Court of Chancery, although they had already been paid into 
the mortgagor's account in bankrupcy (t). 

Receipt of one sufficient. — Nevertheless, in the case of a joint in- 
surance the receipt of the one who had the policy would be a 
sufficient discharge to the insurance company (i); and Lord Den 
man said (/): "The covenant to insure in the names of three per- 
sons is not complied with by insuring in the names of those three 
and another; that other party may receive the money from 
the insurance company m case *of fire, or he may release [* 290] 
an action brought to recover the amount." 

Power to charge premiums against the mortgagor. — Premiums paid 
by the mortgagee to insure the mortgaged property against fire will 
not be allow^ to the mortgagee in his account, and cannot be 
charged on the mortgaged property except by express contract in 
that Dehalf, or in virtue of statutory powers (m). This is so even 
where the mortgagor has covenanted to insure and the mortgagee 
has paid the premium on his default, In such a case the mort^ 
gagee cannot add the premiums so paid to his mortgage debt as 
against a subsequent incumbrancer (n). 

Principle of aecision. — The principle upon which the decisions 
cited go is that if the mortgagee insures lor his own benefit, and is 
not liable to account for the proceeds of his policy in case of a loss, 
he cannot debit the mortgagor with the premiums. When mortga- 
gee may charge premiums. — Consequently, where the insurance is 
authorized by the mortgagor, or in the mortgage deed, and U for 
the mortgagor's benefit, the mortgagee will be entitled to his pre- 
miums, in account or otherwise, even where the policy effected by 
hina does not actually conform to the terms of the deed (o). 

These rules of law apply only to such mortgages, if any, as were 
effected before the 28th August 1860, when Lord Cran worth's Act 
came into operation (p). 

All mortgage deeds executed between that date and December 
31, 1882, both inclusive, come within the provision of that Act 
This Act is now repealed by Conveyancing Act, 1881, s. 71 (1), but 

(i) Rogers v. Gruzebrooke, 12 Sim. 657. 

(k) 2 Rol. Abt. 410 (D ), pt. 1, 6. 

\l) PcnniaU v. Harbomt, 12 Jur. 161, 17 L. J. Q. B. 94, 11 Q. B. 368. 

(w) Dobson V. Land, 8 Ha, 216, 19 L. J Ch. 484, 14 Jur. pt. 2, 221. Bellamy 
V. Brickenden, 2 J. & H. 187, 82 Beav. 484. 44 & 46 Vict. c. 41, s. 19 (ii. ). 

(n) Brooke v. Stone, 34 L. J. Ch. 2.j0, 12 L T. N S. 114, 13 W. R. 401. But 
see Schol^d v. Lochcood 83 L. J. Ch. 106, 9 Jur. N. S. 738, 1268, 1 1 W. R. 
655, where Lord Romiily allowed them, as mortgagor was under covenant to in- 
sure, 8 L. T. N. S. 409. 

(o) Dobson V. Land, 4 De G. & S. 576, supra. 

(p) 23 & 24 Vict c. 146, ss. 11. 32, 84. 
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by 8. 71 (2) its benefits are saved for instrumonts executed 
[* 291] before the ^commencement of the Conveyancing Act, 1881, 
the provisions whereof as tt> mortgages only apply to deeds 
executed after De'cember 31, 1882 iq). 

Effect of QranwnrtKs Act, and Conveyancing Act, 1881 — By Lord 
Cran worth's Act (s. 11) the mortgaeree is, us an incident of his mort* 
gage, given the power to insure and keep insured agaiiHt fire thQ 
whole or any part of the property mortgaged, whether ufiixed to the 
freehold or not, which is in its nature insurable, and to add the 
])remiums paid for any such insurance to the principtil money se- 
cured, at the same rate of interest. But such power will only, take 
effect or be exercisable in the iibsence of an express declaration to 
the contrary in the mortgage deed, and may be made to take effect 
subject to any variations and limitations contained therein (s. 32). 

The provision of the Act seem to apply only to deeds executed 
after its passing (s. 43) (r). 

The provisions of the Conveyancing Act, 1881, as to insuranct« 
oipon mortgaged property are similar to those of Lord Crjmworth's 
Act, but more comprehensive, especially in its provisions ns to the 
application of the insurance money («). 

Subrogation oj insurer to mortgagee^ a righti against insured. — Though 
where a mortgagee insures his debt on his own account, the mort- 
gagor has no claim on the proceeds of such a policy, the insurer, it 
would seem, is entitled to oe put into the mortgagee's place as to 
the mortgage debt if he pays the lo^s ; and conversely, if the mort- 
gagee is paid by the mortgagor after loss, but before his action 
against the insurer is concluded, he cannot recover on the policy. 
And if after payment on the policy he recovers, whether by suit or 
otherwise, the mortgage-money, he must r«'fund to the in- 
[* 292] surer so *much of his total receipts from both mortgafi:i»r 
and insurer as is in excess of his nctuil loss by the fire. 
This all follows from the principle that insurance is a contract of 
full indemnity and no more (t). 

Separate policies by mortgagor and mortgagee. — The existence of an 
insurance by the mortgagee on his own account would in no way 
affect the validity of an insurance by the mortgas;or on this interest. 
In case of a loss, the policies being on different interests, the in- 

(q) Williams, Real Property (18th ed.), 454 note. 

(r) See, however, s. 24. Williams, Real Property, 454, considers the Act to 
apply only to deeds executed after its commencement, and so does Banyan, Fiic 
Ins- (1st ed.) 195, in spite of this section. 

(«) S. 19 (2). 

(0 Per Gibson, J., Smith t. Columbia^ 17 Penn. at 261, and see Castellain v 
Preston, 81 W. R. 557, 11 Q. B. D. 880, 52 L. J. Q B. 866, 49 \s. T. N. S 29 
King v. State Mutual, 61 Mass (7 Gush.) 1, holds the insurer^s right t^ be only 
equifable, if any, and only to arise when mortgage recovers But this decision 
goes on narrower grounds than the others cited. A claim for assignment of se* 
curities was made in Scotish Amicable Assurance r. Northern, 21 SoL R. 189, 
11 C. S. C (4th series) 287. 
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snreiB would not be entitled to contribution inter se (u), and the 
mortgager's insurer would have to pay in full to his assured. But 
if the mortgagor's insurer reinstated, the mortgagee's claim on his 
policy would be gone. 

When mortgage debt to be paid ovi of martga^for^a policy. Subroga- 
tion of mortgaaee'a insurer as against mortgagor's insurance. — It may 
be that as under s. 23 (4) of the Conveyancing Act, 1881, the mort- 
gagee is entitled to make the mort^a^or, out of the proceeds of any 
msurance effected by him for which no other destination is pro- 
vided by la^ or special contract, pay off the mortgage debt, so also 
the mortgagee's insurer would, under Castdlain v. Preston^ be en- 
abled to pre^s his claim to the mortgagor's policy, even if not ef 
fected in pursuapce of a covenant to do so. 

Mortgagor not entitled to mortgagee's insurance. — Where a mortgagee 
insures his own mortgage interest in the property comprised in his 
security, intending only to cover himseli, the mortgagor is not en- 
tiUed to benefit by such a policy. 

Mortgagee's insurer subrogated to riglUs under mortgage deed, — The 
mortgagee's insurer would, if the property were destroyed, be bound 
to pay the money to the mortgagee, and would probably, by anal- 
ago to the principle of underwnters being entitled to the 
vendee's lien, as *sugge8tive by Bowen, L. J., in Castellain [* 293] 
y. Preston (x), be entitled to the benefit of the mortgagee's 
security ; or, if the view of that learned judged go too far, would 
oertainly be entitled, if the mortgagee subsequently enforced his 
mortgage security, to repavment of the surplus realized thereby in 
excess of the mortgage debt. 

Effect of insurance by mortgagor and mortgagee in sej^arate offices. — 
Where the mortgagor has insured in pursuance of his covenant to 
insure, and the mortgagee has also insured the same estate in a 
different office, the two offices would apportion the amount of the 
insurance, and thus the mortgagor would sustain a loss equal to the 
difference between the amount for which he insured and the ap- 

Sortioned sum received by him. By the principle, however, laid 
own in Reynard v, Amola (y), the mortgagor would be entiUed to 
recover from the mortgagee such difference. Conversely, if the 
mortgagor, by effecting insurance in addition to the amount cov- 
enanted for in the mortgage deed, and by the effect of contribution 
between the two insurers tiie amount receivable on the mortgagee's 
policy is made less than the actual damage done, the mortgagor 
must account to the mortgagee pro tanlo as to the benefit gained oy 
him on the other policy (z). 

(«) North British. diCj Co, ▼. London, Liverpool^ and Globe, 5 Gh. D. 69, 86 
L. T. N. 8. 629, 46 L. J. Ch. 587. 

(«) 11 Q. B. D. at 406, 52 L. J. Q. B. 866, 49 L. T. N. S. 29, 81 W. R. 667 ; 
see also per Theeiger, L. J., in DarreU v. Tibbits, 6 Q. B. D. 668. 50 L. J. Q. 
B. 38, 42 L. T. N. S. 797, 29 W. R. 66. 

ry) 10 Ch. App 886, 23 W. R. 804 

(«) Ames Y. Etchardson, 29 Minnesota 29. 
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Receiver appointed by mortgagee may effect insurance. — The mortgagee 
has, as an incident of his power to appoint a receiver of the rents 
and profits of mortgaged property, a right to direct such receiver 
to effect insurance on the said property, and the premiums on such 
insurances are payable out of the income of the mortgaged prop- 
erty after the rents, taxes, and outgoing'^, and the interest on mort- 
gages prior to that under which he is receiver (a). 

When wjortgagee bound to ojccount to mortgagor for policy- 
[* 294] money, — A mortgagee who receives the proceeds of an *in- 
surance effected by himself not under the provisions of the 
Act or the mortgage deed is not liable to account to the mortgagor 
for such proceeds; nor can the mortgagor plead receipt of such 
proceeds as satisfaction of the mortgage debt to an^nction upon the. 
mortgagor's covenant in the deed, for the latter is in the position 
of a tenant under a repairing covenant, whose house is destroyed, 
and who has not insured, though the landlord has done so (6). 

Mortgagee mxiy recover on his policy and also from mortgagor ^ bvt 
only to the amount of the mortgage debt, — But though the mort^pagee 
by recovery from the insurer on his own policy is not disentitled 
to an action against the mortgagor, any sum recovered by him from 
the latter, which, together with the sum received from the insurer, 
exceeds the whole amount of the mortgage debt, will belong to the 
insurer, and the mortgagee would be trustee for the insurer of such 
surplus (c). Doctrine of subrogation generally, — ^**The doctrine is 
well established, that where something is insured against loss, either 
in a marine or in a fire policy, after the assured has been paid by 
the insurers for the loss, the insurers are put into the place of the 
assured with regard to every right given him by the law respecting 
the subject-matter insured, and with regard to every contract whicn 
touches the subject-matter insured, and which contract is affected 
by the loss or the safety of the subject-matter insured b^ reason of 
the peril insured against" (d). The^ffect of this principle is that 
the msurers on pavment would step into the shoes of the mortga- 
gee and have all nis rights against the residue of the mortgaged 
property and the mortgagor. 

It seems, b^ parity of reasoning, that subrogation would arise 
where an action for negligence lay for negligent destruction or 

damage of the mortised premises («). 
[* 295] *In practice there is Tittle doubt that the mortgagee would 
give the mortgagor the benefit of the policy on his consent- 
ing to include the premiums as part of the mortgage debt, but this 
consent would not oind the insurers. 

No case has yet occurred in this country of an insurer proceed- 

(a) 18S1, 8. 24. 

(b) DarreU v. lUbitSy 5 Q. B. D. 662, 50 L. J. Q. B. 88, 42 L. T. N. S. 797, 
29 W. R. 66. 

(c) Per Jeasel, M. R., Commercial Union r. Lister, 48 L. J. Ch. 602, 9 Ch* 
App 4Sd. 

(d) Per Brett, L. J., in DarreU r. Tibbits, 6 Q. B. D. at 668. 

(e) Commercial Union ▼. lAstery 9 Gh. App. 488, 48 L. J. Ch. 601. 
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• 

ing against a mortgagor under the above circumstances in exercise 
of bis subrogated rights. And it is unlikely that the insurers would 
make any claim against the mortgagor, since such claim would not 
conduce to their prosperity in business, though they might on the 
principle of Castellain y. Preston (/), make the mortgagee hand 
o?er any amount received by him in excess of his mortgage debt, or 
prevent bis recovering such amount by assigning to the mortgagor 
their rights of subrogation to the mortgagee's claims under the 
mortgage deed. It would seem that, if sucn an assignment were 
given, it might be made available as defence to an action on the 
covenant by the mortgagee (g). 

OontribiUion where separate insurances by mortgagor and mortgagee, — 
Where both mortgligee and mortgagor have insured separately, as 
may still happen in equitable mortgages, the insurers usually in- 
sist on contribution. This is not strictly correct, as the interests 
insured are different ; but it is clear that, if both are allowed to re- 
cover, one must profit by the fire if the sum of the policies exceed 
the value of the property. Strictly speaking, the proper course 
would be for the mortgagee's insurer to pay in full, and proceed 
against the mortgagor for the amount paid. The mortgagor would 
be entitled to retoin any balance on the proceeds of his own policy 
as the vidue of his equity of redemption. But the offices prefer to 
treat each other as co-insurers in such a case. And the Ck)nvey- 
ancing Act has made, as between mortga^^or and mortgagee, 
insurance practically run *with the land, as has been [* 296] 
held by James, L. J., should be the case (jg). 

Mortgagee of leaseholds could not be heard against forfeiture before 
Qmveyancing Act, 1881; it is otherwise since the Act, — ^The mortgagee 
of a leasehold interest who is not in possession could not before the 
Conveyancing Act, 1881, be heard on an application for relief against 
forfeiture under 23 & 24 Vict c. 126, s. 2, on the breach of the les- 
see's covenant to insure (h) in the lessor's action against the lessee, 
and could not be made a party to the action of cgectment under 
Ord. xvL r. 13, J. A. 1875 ; and it was said by Lush, J., that if the 
mortgagee had any equity he must pursue it as a suitor. But in s. 
14 of the Conveyancing Act, 1881, the word " lessee " includes his 
assignee, and therefore a mortgagee by assignment of leaseholds 
could in the landlord's action or one brought by himself apply for 
relief against such a forfeiture, and the Judicature Act and Rules 
enable him to come for relief even after judgment (t). 

In mortga^ deeds to be made under the present law, a covenant 
to insure agamst fire is scarcely needed (k). 

(f) Reported 11 Q. B. D. 880, 62 L. J. Q. B. 866, 49 L. T. N. S. 29, 81 W. B. 
567. 



{g^ The FbtomaCy 106 U. _S.J15_0tto) 680. 



Raymer v. Preston, 18 Ch. D. 1, 60 L. J. Cli. 472, 44 L. T. N. S. 787, dO 
W.'S. 647. 

[A) MUts ▼. GriffUlu, 45 L- J. Q. B. 771. 
t) Jacques v. Harrison, 12 Q. B. D. 165. 
[k) Dayidson Free. Conv. 195. 
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[* 297] *CHAPTER XIII. 

' FIRE POLICIES AUD ASSIGNMENT. 

Rights of assignor and assignee to poliq/ after assignment of property. — 
If the assignment of property insured against nre be total, the as- 
signor cannot recover on the policy for himself, as his interest in 
the property will have ceased. 

If the assignment be partial, he can recover for his own benefit 
only to the extent of his remaining interest. 

The assignee of property insurea against fire can recover nothing 
nnder a pcSicy efiTected by the assignor unless — 

(1) It was part of the contract Inetween the assignor and assignee 
th^t the latter should have the benefit of the policy as between as- 
signor and himself. 

(2) The office consented to hold the assignee assured either by 
the terms of the policy, or on notice of the intention to assign be- 
fore transfer of the property. 

(3) If the policy expresses that the consent of the office will be 
given in any particular form, that form must be strictly complied 
with. Nor can a vendor recover on his policy for the benefit of the 

Eurchaser after he has been paid thepurchsise-money in full, thouffh 
e has not conveyed, and even if it be part of the contract of sale 
that the vendor shall keep alive the policies for the benefit of the 
purchaser, and assign them to the purchaser (a). Under 
[* 298] such a contract, *however, the vendor would be bound to 
get the insurer's consent, if he could, to the transfer, or to 
efiect a new policy for the purchaser's benefit, and would be liable 
for neglect to do so. 

Assignability of policies. — Policies of insurance are choses in action, 
giving as they do the right to proceed in a court of law to recover * 
the money tfiereby contracted to be paid (c). " A policy certainly 
must be transferred, for though a chose in action cannot in la w be 
assigned, yet in equity it may ; therefore we will permit the action 
to be brought by the trustees " (d). 

Insurer^s consent necessary to assignment of policy. — ^The rule in 
equity that choses in action are assignable does not, however, apply 
to every form of policy. For it seems universally to have been 

(a) New South Wales Bank v. Commercial Union (No. 2), 3 N. S. W. Law 
60, wherein the English and American law is fully and aoly discussed. 



XkhuTst, J. 



(c) Ex parte Tbbetson, 8 Ch. D» 519, 89 L. T. N. S. 1, 26 W. R. 848. 

(d) Words used in JDelane^ v. Sioddarf. 1 T. R. 26 (1786), per Xl 
The statutes dealing with assignment of life and marine policies do not give the 
light to assign, but prescribe uie mode of assignment 
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beld that fire policies are personal contracts («), and that the con- 
sent of the insurers is necessary to the assignment thereof; while 
marine policies have always been assignable with their subject mat- 
t-r, and life policies have been treated as reversionary interests, and 
allowed to be assigned, charged, or otherwise dealt with (/). The 
Judicature Act, 1873, makes no change in this respect, merely pro- 
viding a mode by which the assign, if any, of a chose in action, 
may perfect his legal title to sue thereon, instead of trusting to his 
equitable interest under the legal title of his assignor (g). 

Assignment of fire policies. — Insurers seem from the earliest times 
of fire insurance to nave been careful to prevent fire policies 
from ^being assigned without license. But for spf^^ial re- [^ 299] 
strictions on assignment in the policy itself (upon which the 
old cases of Lynch v. DahdL (h) and Sadlers Cb. v. Badcock (i) seem 
to ^), there is no apparent reason why a fire policy should not be 
assignable with the subjectrmatter thereof as readily as a marine 
policy has always been, except that in land-risks, where the sub- 
ject-matter is usually within tne control of the assured, his personal 
character is of more importance than in sea risks, where the goo^s, 
&c^ from the moment that they go to sea, are out of his reach. 

Jf vendor of ckaUds sell before the loss he cannot recover on policy, — 
The contract of fire insurance being a contract of indemnity, no 
one can recover in respect of the loss who is not interested in the 
subject-matter of the insurance at the time such loss occurs. Ven- 
dee has no interest in policy wnless by dssignment, — Therefore, if a per- 
son assigns away his interest in a ship or goods after effecting a 
policy of insurance upon them, and before the loss, he cannot re- 
cover the insurance-money from the insurers for his own benefit 
(k); ^'and on the sale of a thing insured, no interest in the policy 
pa^^es to the vendee unless at the time of the sale the policy be 
assigned either expressly or impliedly" (Q. 

IS^ however, the policy was actually assigned or handed over to 

the vendee, or if there was a stipulation that the vendor should 

assign it to or keep it alive for the benefit of the vendee, the latter 

would be entitled to the policy-money on the loss occurring. The 

* assignment, however, by the vendor, or its equivalent, must be 

(e) Umch v. DaJzeOy 4 Bro. P. C. 481 (1729). Sadlers Co. v. Badcock, 2 Atk. 
554, 1 Wils. 10. Raofner v. Preston. 18 Ch. D. 1, per Brett, L. J., 50 L. J. Ch* 
472, 44 L. T. N. S. 787. 

{/) Pdlas V. Neptune Co., 6 C P. D. 84, 29 W. R. 547, 49 L. J. C. P. 158, 42 
L. T. N. S. 85, 28 W. R. 405. See the difference between the assignability of fire 
and life policies stated in Mutual Lift Insurance Co* v. AUen, 52 Am. Rep. 247, 
188 Mass. 24. 

{g) S. 25, 8nb-8. 6. 

(A) 4 Bro. P. C. 481. 

(i) 2 Atk. 554 See MiaU v. Western Insurance Co., 19 U. C. (C P.) 270. 

(k) Powles V. Innes, 11 M. k W. 10, 12, L. J. Ex. 168. 

(Z) North of England Oilcake Co. y. Archangle, &c, Co., L. R. 10 Q. B. 25& 
per Qnain, J., 44 L. J. Q. B. 121, 24 W. B. 162, 82 L. T. N. S. 561. 
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made or take place before the property has actually passed from 
the vendor to the vendee ; for an assignment made after the 
[* 300] interest of the vendor in the subject-matter of the ♦insur- 
ance has ceased, cannot operate to give the assignee an in- 
terest in the policy (m). 

In the two old leading cases on this subject (n), the original as- 
sured had parted with his interest in the property insured before 
the happening of the fire, and had subsequently to the fire at- 
tempted to give his assigns the benefit of his policy. 

ABmred^s consent necessary to transfer of j>oticy. — The policy, if as- 
signed at all before the loss, must be assigned with the property 
which it covers. Such assignment will operate only by consent of 
the insurers, and the insurers will not assent without proof of the 
assent of the original assured. This is required for two reasons — 

(1) That it is common for the companies to permit transfer of a 
policy to other goods, if the goods first covered are assigned during 
its currency, and that, if they permitted the first policy to enure to 
the benefit of the assignee, they would make themselves liable to a 
double claim (o), 

(2^ That they may have dear proof that the assignment is in 
the oareain as to the goods, and that the assignee is not simply 
helping nimself to the policy as a mere accessory, and without any 
assent thereto on the part of the assignor. 

Fire policies, when assignable. Insurer* s acquiescence in assiffnmeni is 
optional. — Altnough in certain circumstances Equity will recognize 
the assignment of a fire policy (jo), such right is subject to the 
special stipulation of the particular contract, and no right to assign 
before loss so as to bind the insurer can arise under a policy against 
fire in tiie ordinary form by which the insurers bind themselves to 
pay the insured, his executors and administrators, and con- 
[♦ 301] tains a condition that no assignment will be valid ^unless 
accepted (such acceptance being testified in a prescribed 
way) by the insurer. The insurer cannot be made to accept any 
assign Iq), It is pure matter of favour for him to continue the in- 
surance, and the contract is a new contract 

Does fire policy run with landf — ^The view that a fire policy runs 
with the land has not yet found favour with the Courts. But it is 
fully and very forcibly put forward by James, L. J., in Rayner v. 
Preston (r). In a dissenting judgment, his lordship considered that 

(m) North of England Oilcake Co. v. Archangd^ Ac, Co»^ vhi wp. 

(n) SadUrs Co. v. Badcock, 2 Atk. 544, 1 Wils. 10. I4fnch v. DaiteU, 4 Bro. 
P. C 431. 

{o)'MiaU ▼. Western Insurance Co., 19 U. C. (C. P.) 270 

(p) Ravner v. Preston, 18 Ch. D.. per Brett, L. J., 10, 60 L. J. Ch. 472, 44 
L. T. N. 8. 787, 29 W. R. 547. 

(q) N. S. Wales Bank v. North Brit Mercantile Co., 3 N. S. W. Iaw 6a In 
America he may not refuse his assent without reasonable grounds. 

(r) 18 Ch. D. 12. 
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a contract of fire insurance should be held to run with the land, 
and enure to the benefit of the person firom timeto time interested 
therein. It runs with the interest insured provided that the owner 
of the interest is acceptable to the insurers. 

L08B offireJaJUs on purchaser where vetuiar lets insurance expire. — If 
after the contract of purchase, and before the couTeyance, the prop- 
erty is destroyed by fire, the loss will fall upon the purchaser, 
although the houses were insured at the time 01 the agreement for 
sale, and the vendor permitted the insurance to expire without giv- 
ing notice to the purchaser. If, however, the vendor, has before the 
fire broken his contract, e. g.j to repair or alter the property, the 
subsequent loss will not fall on the purchaser (a). 

The first business of a purchaser is therefore either to insure as 
from the date of his contract or to take an agreement to insure 
from the vendor. 

Ab the law now stands, the benefit of a fire policy does not pass 
to a purchaser without an express contract to that efiect (t). it is 
not an accessory of the original property passing by an assignment, 
but a right of recourse to uie insurer on loss or damage to 
the ^property insured ; and while the vendor cannot profit [^ 302] 
by the policy after a conveyance of the property, or recover 
upon it so as to get paid twice over (u\ in the opinion of Lord Justices 
Brett and Cotton (t;), no equity subsists between the vendor and 
purchaser, in the aosence of contract between them, entitling the 
purchaser to the benefit of a fire policy e£fected by the vendor; and 
it may be added, that if the purchaser of the property had the ben- 
efit^ he would get for nothine a protection, which had been pur- 
chased by the vendor for valuable consideration, in the shape of 
premium. 

French law. — The French law is otherwise, and holds the policy to 
be accessory and to pass with the property (x). 

Rayner v. PresUm. — ^The law on Uiis point is by no means satis- 
futory. In Rayner v. /Veston the vendor of property, burnt before 
completion, recovered the insurance-money and declined to give the 
benefit of tne policy. But if the purchaser had applied to the in- 
surance office under s. 83 of the old Metropolitan Builaing Act (14 Geo. 
IIL c 78), he could, as a person interested in the property, havecom- 



(«) Sogden V. k P. (14th ed.) 291. 

(<) Poole V. Adams, 12 W. R. 688. 10 L. T. N. S. 287. N&rth of England 
Bcre OiUMke Co, v. Archangd Maritime, L. R. 10 Q. B. 249, 44 L. J. Q. B. 
121, 82 L. T. N. 8. 661. 24 W. R 16i. Rayner v. Preston, 18 Ch. D. 1, 60 L. J. 
Ch. 472, 44 L. T. N. S. 787, 29 W. R. 647. 

(tt) CasteOain v. Pteston, 11 Q. B D. 880, 49 L. T. N. S. 29, 62 L. J. Q. B. 
866, 81 W. R. 667. See also CoUingridge v. Roifal Exchange, 8 Q. B. D. 178, 
47 L. J. Q. B. 82, 37 L. T. N. 8. 526, 26 W. R. 112. 

. (») Rayner v. Preston, 18 Ch. D. 1, 50 L. J. Ch. 472. 44 L. T. N. 8. 787, 29 
W. R. 647. 

(z) See Stanton r. Home Ins. Co., 24 Lr. Can. Jar. 88. Canada Civil Code? 
arts, 2488, 2576. 
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pelled reinstatement. (It was upon this ground that James, L. J., 
considered that a contract of fire insurance should be held to run 
with the land and come to the benefit of the firm from time to time 
interested therein). Rights of vendor and purchaser on sale of property 
inured. — So in £act the vendor has a good title aicainst the insurer 
to recover under the policy ; and by Paine v. ifeUer (y) he has a 
^ood title against the purchaser to recover the contract price in re- 
B])ect of the thing destroyed : but if he receives the purchase-money 

he will have sustained no loss by the fire, and may be com- 
[* 303] pelled to refund to the insurers the amount *which they 

paid him as an indemnity against his loss (z). 
Opinion of Cbtton, L. J., — In Rayner v. PresUm^ above cited, Cot- 
ton, L. J., said: '^The contract [of sale] passes all things belong- 
ing to the vendor appurtenant to or necessarily connected with the 
use and enjoyment of the property mentioned in the contract, but 
not, in my opinion, collateral contracts, and such at least indepen- 
dently of the Act 14 Geo. III. c. 78, the policy of insurance is. It 
is not a contract limiting or afiecting the interest of the vendors in 
the property sold, or afiecting their right to enforce the contract for 
sale ; for it is conceded that if there were no insurance, and the 
buildings sold were burnt, the contract for sale would be enforced. 
It is not even a contract in the event of a fire to repair the build- 
ings, but a contract in that event to pay the vendors a sum of money 
which, if received by them, they may apply in any way they think 
fit. It is a contract not to repair the damage to the building, but to 
pay a sum not exceeding the sum insured, or the money value of 
the injury. In my opinion, the contract of insurance is not of such 
a nature as to pass without apt words under a contract for sale of 

the thing insured An unpaid vendor is a trustee in a 

qualified sense only, and is so not only because he has made a con- 
tract which a Court of Equity will give effect toby transferring the 
property sold to the purchaser, and so far as he is a trustee he is so 
only in respect of the property contracted to be sold. Of this the 
policy is not a part" 

Mortgage of insured property. — Where the property insured against 
fire is conveyed by way of charge only, the interest of the insured 

is not defeated (a). It is provided by the Conveyancinjf^ 
[* 304] Act ^f 1881 (6) that the holder of such charge can, m addi- 

tioti to his other rights, require theproceeds of any insurance 
effected on the property by the mortgagor, where no express agree- 
ment has been maae to the contrary, to be applied in or towards 
the discharge of the money due under the mortgage. 

\y) 6 Yes. 849. And see GiOeapU v. Miller, 1 G. S. G. (4th series) 428. 

(z) CasteOain v. Preston, 11 Q. B. D. 880, 6» L. J. Q. B. 866, 49 L. T, N. a 
29, 81 W. R. 657. 

(a) Burton v. Gore District Mutual, 12 Grant (U. C.) 156, where the assnred 
, morteai^ed and assigned his policy with the insurer's consent^ and therei^r ef. 
fectea tresh insurance. 

(6) 44 & 45 Vict, c 41, s. 28 (4). 
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Sight to poticy-moneys pasaifhg with beneficial interest, — If legatees or 
deviseed under a will, or the widow or heir-at-law or next-of-kin 
under an intestacy, have a vested interest in real or personal estate 
which has been insured, it would seem, though it has not been ex- 
pressly decided, that the proceeds of any policv thereon, in case of 
a fire after the testator^s or intestate's death, will be held by the ex- 
ecutor or administrator for the benefit of the person or persons bene- 
ficially entitled (c). The money clearly represents the goods or 
land, and, if payable at all, should be payable to the tenefici^ 
owner at the time of the fire. If, in the case of chattels, the chat- 
tels perish in the life of the testator, or the testator and chattels 
perish together, it would seem that the legatees thereof will not be 
entitled to the insurance-money. 

The right of action may be only in the representative, but the 
proceeds recovered by him represent the subject of the insurance, 
and are held by him on trust for those beneficially interested in the 
estate (d). 

Mercantile policies assianable. Ride for calculating Um on mercantile 
policies. — Mercantile policies on goods, &c.. usually called floating 
policies, are assignable b^ permission of tne insurers in the same 
way as ordinary fire pohcies, from which they do not in reality 
diner except in the mode in which damage is estimated, and in the 
interests wnich they cover. In the case of policy on goods 
witii liberty *to charge the cargoes, the mode of calculating \^ 305] 
the amount pavable in case of loss is usually as follows, 
viz. : — ^The whole value of goods afloat, and covered by the policy, 
must be taken, and the assured will recover such a propoition of 
their loss as the full amount ii^ured bears to the value of all the 
property afloat at the time of the accident, if that value exceed the 
mil amount insured ; if not, the assured will be entitled to the 
whole amount lost (e). 

(e) Culbertsonv. Cox, 48 Am Rep. 204. Wsmany. Wyman, 26 N. Y. 268. 
Fiirry v. Ashley, 8 Sim. 97. Durrant v. Friend, 5 De G. & S. 843, 21 L. J. Ch. 
8.58, 19 L. T. 162, 16 Jur. 709, commented .on in Rayner v. Preston, 18 Ch. D. 1, 
60 L J. Ch. 472, U L. T. N. 8. 787, 29 W. R. 547. 

(d) Parry v. Ashley^ 8 Sim. 97. Mildmay v. Folgham, 8 Yes. Jun. 472, bat 
see comments thereon in Culbertson v. Cox, 48 Am. Rep. at p. 209. 

(e) Crowley v. Cohen, 8 B. & Ad. 478, 1 L. J. K. B. 158. per Tenterden, C. J. 
Joyce v. Kenwxrd, L. R. 7 Q. B. 78, 41 L. J. Q. B. 17, 25 T. L. N. S. 932, 20 
WrR.238. 
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P806] ^CHAPTER XVIL 

DISPOSITION OF LIFE POLICIES. 

Life policies securities for mcmey. — Policies of life assurance are 
treated as securities for money (a) payable at a date uncertain but 
calculable. The sum insured (apart from bonuses) is certain * the 
premium or consideration for its payment is also certain ; ana the 
time when the money is payable is certain to accrue : " Nihil certius 
morte, nihil incertius hora mortis." 

Surrender. — Their present value then is computable, and assur- 
ance offices will accept a surrender of the policy at that sum which 
is called a surrender value. A man possessed of a policy can also 
sell it to a third person, or borrow on its security. 

Assignability oj life policies. Nature of contract. Insurable intered, 
when must exist — Life policies are now construed as contracts, not 
to indemnifv, but to pay a certain sum in a certain event depend- 
ing on the duration of human life. If at the time when such con- 
tracts are made the assured has an insurable interest in the life on 
which the contract is made, the contract is valid (h\ and will not 
be affected by the determination of such interest before the hap- 
pening of the event insured against (c). 

It follows from this that an assignment of a life policy 
[* 307] would be valid and pass to the assignee the ^ght to the 
insurance-money, even though the assignor's interest in the 
life had ceased before the date of the assignment A creditor may 
insure his debtor's life, and the very next day sell the policy to a 
third person, who is a debtor of the life asaured, ana therefore 
would have had no assurable interest in the life enabling him to 
have effected the policy. 

Married woman may insure husband^s life. — Under the Married 
Women's Property Act, 1882 (d), a wife may insure her own or her 
husband's life for her separate use, and the same and all benefit 
thereof will enure accordinglv. In America also a married woman 
may insure her husband's fife and dispose of the policy, for "if she 

(a) Stokoe v. Cowan, 80 L. J. Cli. 882, 7 Jur. N. S. 901, 4 L. T. N, S. 696, 9 
W. R. 801, 29 Beav. 637 (1861), per Romilly, M. R., and case there cited. 
(h) Ashley v. Ashley, 8 Sim. 149, per Shadwell, V. C. (1829). 

(c) Dolby V. India and London, 15 C. B. 866, 24 L J. C P. 2, 18 Jur. 1024, 
24 L. T. 0. S. 183, 8 W. R. 116. Law v London Indisputable, 1 K. & J. 228, 
24 L. J. Ch. 196, 1 Jur. N. S. 179, 8 W. B. 166, 24 L. T. 208. But see Festna ▼. 
New York Life, 6 Canada 80. 

(d) 46 k 46 Vict. c. 76, b. 11. 
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pays the premium out of her own pocket, it is hard to see why she 
should not be able to assign the policy " (e). 

Interest in 'policy on awn life. — A pohcy on a man's own life, ex- 
pressed to w payable to his executors or administrators, is a re- 
versionary interest (/), certain to fall in on the assured s own death 
or attainment of the stipulated age. It forms part of the estate of 
the assured, being money due and owing to him at his death \g\ 
and may be dealt with at his absolute discretion — sold, charged, 
settled (h\ given away (i), bequeathed (A), or made subject of a 
donatio moriia causa (0, and passes to his trustee in bankruptcy (m). 
Policy amgnable before payable. — ^The fact that the money secured by 
the policy has not become due does not affect the right to assign or 
the possibility of an absolute assignment (n). 

*A policy, though a chose in action (o), is not within the [* 308] 
order and disposition clause of the Bankruptcy Acts, 1869 
and 1883 (o), nor a n^otiable instrument (p). The legal title to a 
policy of life assurance can be obtained by assignment in accord- 
ance with the Policies of Life Assurance Act, or s. 25, sub-s. 6, of 
the Judicature Act, 1873. An assignment upon trust may be an 
absolute assi^ment within the latter Act, and the assignee under 
such an assignment can give a good diischarge for the policy- 
moneys (g). 

Donatio mortis causd. Inter vivos, — ^A life policy has been held a 
proper subject of donatio mortis causa (r) on account of its analogy 
to a bond. And it would seem that trover cannot be maintained 
for it by the executor or administrator of the assured (r), if the 
latter has given it awav without writing during his lifetime («) ; 
but, on the other hand, a person to whom it has simply been 
handed without writing by the assured in his lifetime cannot re- 

(e) Chajrin ▼. FOUyws, 86 Conn. 182, 4 Am. Rep. 49. 

(/) But see Rawlxme's Will, 8 K. k. J. 800, 476, 8 W. R. 796, 26 L. J. Ch. 
609, 29 L. T. 165. 

{g) Petty v. WtUon, 17 W. B. 778, 4 Ch. App. 674. 

(A) SewtU v. King, 14 Ch. D. 179, 28 W. R. 844. 

(i) Rummens ▼. Hare, 1 Ex. D. 169, 84 L. T. N. 8. 407, 24 W. R. 886. 

{k) It Donald ▼. Irvine, 8 Ch. D. 101, 47 L. J. Ch. 494, 88 L. T. N. 8. 156. 
26 W. R. 881. ' 

(Z) Amis V. WiU, 83 Beav. 619. Witt ▼. Amis, 1 B. & S. 109, 80 L. J. Q. B. 
818, 9 W. R. 691, 7 Jur. N. S. 499, 4 L. T. N. S. 288. 

(m) Jackson ▼. Forster, 1 E. & E. 463, 29 L. J. Q. B. 8, 38 L. T. 290, 7 W. 
B.57a 

(n) Brice ▼. Bannister, 8 Q. B. D. 669, 88 L. T. N. S. 789, 26 W. R. 670. 
(o) Ex parte Ibbetson, 8 Ch. D. 519, 89 L. T. N. 8. 1 26 W. R. 848. 

(p) Strachan y. WDougU (1836). 18 C 8. C. (Ist series) 964. United King- 
dam Life y. Dixm (1838), 16 C. 8. C. (Ist series) 1277. 

(g) Burlinson y. HaU, 12 Q B. D. 347. 
(r) Witt y. Amis, ubi sup note (/). 

(«) Rummens y. Hare, 1 Ex. D. (C. A.) 169, 84 L. T. N. 8. 407, 24 W. R. 
885. Barton y. Gainer^ 3 H. A N. 887, 27 L. J. Ex. 890, 6 W. R. 624. 
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cover from the assurers thereon (Q. If the executor or adminis- 
trator has subsequently regained possession of it, he can give a 
good discharge to the insurers, but not otherwise (u). 

Gift of life policy and reteathn of same by donor. — Where a man 
effected an insurance on his own life but in his daughter's name, 
and paid the premiums himself, though he retained the policy in 
his own possession, it was held a complete gift to his daughter, and 

on his de&th she was held entitled to the insurance-money 
[* 309] (x). In this case a policy of life assurance was *effected 

by a man on his own life, but in his daughter's name, and 
up to the time of his death he retained the policy in his own posses- 
sion and paid all the premiums himself from time to time, except 
the last, which was, through his want of funds, paid by his son. 
Tuere was no mention of the policy in the will of the assured ; but 
he communicated the fact of the insurance to his daughter, and 
gave her to understand that it was for her benefit Kay, J., said 
'^ that the legal right to call upon the office to pay was clearly in 
the daughter, and not in the executor, the contract of the assurance 
company having been to pay her. That she was the daughter was 
sufficient to raise a presumption that the advance was to her, and 
the only thing that could be relied on to rebut this presumption of 
advancement was the feust that the £a.ther kept the policy in his own 
hands. But that was not sufficient. The mere retention of the 
policy did not show that the beneficial interest also was not in- 
tended to pass to her. Thus the gift of the policy to the daughter 
was a complete one, for the legal and the beneficial interest were 
vested in her." Accordingly die was entitled to receive the sum 
assured. 

In Fortescue v. Bamett (y) the assured made a voluntary assign- 
ment by deed of a policy upon his own life to trustees, for the -ben- 
efit of his sister and her children if she or they should outlive him. 
The deed was delivered to one of the trustees, and the grantor kept 
the policy in his own possession. No notice of the assignment 
was gi^en to the insurance office, and the assur^ afterwaras sur- 
rendered for a valuable consideration the policy and a bonus de- 
clared upon it to the insurance office; andtne Court held that upon 

the delivery of the deed no act remained to be done by the 
[* 310] grantor to give effect to the assignment *of the policy, and 

that he was bound to give security to the amount of the 
value of the policy assured by the deed. The Master of the Rolls 
said: " The gift of the policy appears to me to have been perfectly 
complete without delivery, I^othing remained to be done by the 

(t) Howes ▼. Prudential, 49 L. T. N. S. 133. (yHara's TonUnt, 80 L. T. 128, 
8 Jur. N S. 1146, 6 W, R. 46. 

(u) Conway v. Britannia Co,, 8 Lr. Can. Jar. 162. 

• ix) Weston v. Richardson, 47 L. T. N. S. 514. 

\y) 8 M. & E. 86, 2 L J. N. S. Ch. 9& Sewdl v. King, 14 Ch D. 179, 28 W. 
B 844. 
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grantor, nor oould be have done what he afterwards did to defeat 
his own grant if the trustees had given notice of the assignment to 
the insurance office. I am of opinion that no act remained to be 
done to complete the title of the trustees. The trustees ought to 
have given notice of the assignment, but their omission to give 
notice cannot effect the cestui que truetenL^^ 

Assignment^ how made, — No particular words are necessary to con- 
stitute an equitable assignment of a policy of life insurance if the 
intention be clear ; and such an af^signment may even be created 
by word of mouth, and an equitable mortficage may also be created 
by the deposit of a policy of assurance so as to entitle the depositee 
to the moneys assured (z). The pledge of a fire policy as collateral 
security is not an assignment within the condition prohibiting as- 
signment (a). 

To perfect the title of the mortgagee of a policy, notice in writing 
shoula b^ given to the insurance office of the assignment, otherwise 
a subsequent assignee for value might, by first giving notice, obtain 
priority (6). 

By w?iat law construed, — The validity of the assignment will be 
governed by the law of the place where it was made. And the nar- 
ties thereto were domiciled. Hence, where a life policy, ^prantea by 
an English insurance company to the assignor, was by him 
assigneid in Cape Colony to his *wife they being domiciled [^ 311] 
there, the assignment was held invalid in England, because, 
by the law of Cape Colony, it was void by reason of the assignor 
and assignee being husband and wife (c). 

Assignee may sue in cum name. — The Policies of Assurance Act, 
1867 (d), gives the right to sue in their own names to any person 
or corporation entitled by assignment or other derivative title, and 
possessing at the time of action brou&[ht the right in equity to re- 
ceive and give an effectual discharge for the policy-moneys. 

Policies of Assurance Acty 1867. Assignability, — ^The effect of this 
Act is not to make life policies more or less assignable than before ; 
it only enables the assignee to sue in his own name without having 
to use the name of the assignor, and protects the insurance offices 
by making notice of assignment necessary. In the words of Lord 
Bramwell with respect to 31 & 32 Vict c. 86 (a similar Act as to 
marine policies), '^Without the aid of the statute, the assign might 
have sued at law in the name of the assured and in a court of 



{z) Row ▼. Dawson, 1 Yes. Sen. 881. GunUU v Gardner, 4 Giff 626-680, 9 
L T. N. S. 867, 12 W R. 67. 

(a) Ghriffey ▼• ^ew York Central Co,, 63 Am. Rep. 202, 55 Sickell (N. Y) 
417. 

(6) 80 & 81 Vict c 144, s. 8. Judicatare Act, 1878, 8. 25, sab-B 6. Swayne 
▼. Swayne, 11 Beav. 463. EUey v. Bridges, 2 Y & G. Ch. 486. Re Barr's 
TrusU, 4 K. & J. 219, 6 W. R. 424. 

(e) Lee r. Ahdy, 17 Q. B D. 809, 84 W. R 658 ; see alio Mutual Life Insur- 
ance Co. y. AUen, 52 Am. Rep. 247, 188 Mass. 24 ; and Beese ▼. Mutual Ben^ 
Cb., 2KB N. Y. 516 ; and cap. xxiii. post, 

(d) 80 & 81 Viet c 144, a. 1. 
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equity in his own name. The statute was passed to give the assign 
a more convenient remedy. No alteration in the rights of the par- 
ties was contemplated " (e). 

Notice of assignment Life, Fire. — Notice of assignment of a life 
policy to an agent of the company is not, under tne present law, 
sufficient to vest the legal title in the assignee (/). Under the old 
law it might be enough if the agent was not forbidden by the in- 
surers to receive such notice {g). Fire policies are in a different 
position, not being of the same nature as life policies, nor included 
in the pro vision of the Policies of Life Assurance (1867) Act (A), 
[* 312] *The law as to order and disposition is not the same in 
Ireland, to which countrv the Bankruptcy Acts of 1869 and 
1883 have not yet been extendea (t). But the Policies of Life As- 
surance Act applies to the whole of the United Kingdom, and the 
assignee of a policy can thereby perfect his legal title by the same 
procedure in any part thereof. 

Effect of assignment of policy under the AcL — By s. 3 of the Act (j ) 
it is provided that no assignment made, after the passing of the Act, 
of a policy of life assurance shall confer on the assignor, his execu- 
tors, admmistrators, or assigns, any right to sue for the amount of 
such policy until a written notice of the date and purport of such 
assignment shall have been given to the insurance company at their 
principal .place of business, or one of their principal places of busi- 
ness, in England or Scotland or Ireland ; and the date on which 
such notice shall be received shall regulate the priority of all claims 
under any assignment; and a payment bona fide made by the com- 

Eany before the date on which such notice shall have been received 
y the company shall be as valid against the assignee as if the Act 
had not passed. 

Notice of assignm>ent. — ^The notice required by this section (3) 
should be given even in the case of a mortgage to the company it- 
self, in order to avoid any contention as to whether the require- 
ments of the section upon which the priority of claims is made de- 
pendent have been complied with (k). 

Act passed for protection of companies. — ^This statute was passed for 
the protection of assurance companies, and not for the purpose of 
regulating the priority of assignees of policies inter «e, and therefore 
the assignee of a policy who had ^ven due notice to the company 
under s. 3, but who had notice of a prior incumbrance, would 
[* 313] not obtain priority over the *first incumbrancer, although 

(e) PeOas v. Ntpiune Co,, 5 C. P. D. 84, 49 L. J. G. P. 158, 42 L. T. N & 
86, 28 W. R. 406. 

(/) 80 & 81 Vict c. 144, 88 8. 4. 

(a) OaU y. LewU, Q. B. 780, 16 L J. Q. B. 119. 

(a) Ex parte Henneseu, 1 Connor & Lawson (Ir.) 569. 

(t) Be BusseU, I Cr. & D. (Ir.) 27. Be Armstrong and Byrne, 1 Cr. ik D. (Lr.) 
87. 

' ; ) 80 A 81 Vict c 144. 
;) Davidson's Precedents, vol. 2, pt. 2, p. 522. 
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the notice given by such incumbrancer was not according to the 
Act (0. 

Principle plcu:e of biuiness to beonpdicy. — Every insurance com- 
pany must on everv policy specify their principle place or places 
of business at which notice of an assignment may oe given (s. 4). 

Form of oMiffriment — Any assignment ma^ be made, either by in- 
dorsement on the policy or by a separate instrument in the form 
given in the schedule to the Act (s. 5). 

Company to acknowledge receipt of notice. — Every insurance com- 
pany is bound, upon the request in writing of any person by whom 
any such notice was given or issued, or of his executors or admin- 
istrators, and upon payment of five shillings, to deliver an acknowl- 
edgement in writing of their receipt of such notice : and every such 
acknowledgement, if signed by a person who is ae facto or ae jure 
the manager, secretary, treasurer, or other principal officer of the 
company, shall be conclusive evidence oi the company having 
duly received such notice (s. 6). 

Notice of assignment should be given at once. — There should be no 
delay in giving notice of assignment of a policy of insurance, for 
in the absence of notice, if the insurance company paid the pohcy- 
money to the assignor of the policy, or his legal personal represent- 
ative, without knowledge of the assignment, tney could not be 
made to pay the money again Tm), and the assignment might be 
defeated by the assignor surrenaering the policy or the bonuses to 
the office (n). 

Inquiry as to premous notice. — ^No person should take an assign** 
ment of a policy of insurance without first inquiring of the insur- 
ance company whether they have previously received notice of any 
ajeignment, charge, or lien thereupon. When the notice 
has been given to the proper person, he cannot '^disregard [* 314] 
it without making himselfliable to the assignee (o). If he 
made, even though unintentionally, a &lse representation to an in- 
tending assignee as to previous notice, he is personally liable for 
the loss such assignee may sustain (p). 

Aseignmevd un£r Judicature AcL — By the Judicature Act, 1873, s. 
25, Bub-s. 6, any absolute assimment in writing^ not purporting to 
be by way of chaise only of any Ic^l chose m action of which 
express notice in writing has been given to the person from whom 
the assignor would have been entitled to receive the same, will pass 
the legal right and power to give a good discharge for the same 

(Z) Newman v. Netoman, 28 Ch. D. 674, 54 L. J. Ch. 598, 52 L. T. 422, 88 W. 
R.605. 



(m) Jones v. Gibbons, 9 Yes. 407,_410. 
(j 



{n) Foriescue y. Bamett, 8 M. &. R. 86, 2 L. J. N. S. Ch. 98. Stocks v. Dob* 
jon, 17 Jur. 228, 22 L. J. Ch. 884. 

(o) Williams y. Thorp, 2 Sim. 257. Baldwin y. BiUUngsUy, 2 Vem. 589. 
Roberts y. lAoyd. 2 Beay. 876. Andreufs y. Bou^fldd, 10 Beay. 511. 

(p) Lifde y. Barnard, 1 M. ft. W. 101. Swan y. PhtUips.9 N. k. P. 447. 
Burrows y. Lock, 10 Yes. 470. Ramshirs y. Bolton^ L. B. 8 Eq. 294, 88 L. J. 
Ch. 594, 21 L. T. N. S. 50, 17 W. B. 986. 

255 



♦315 THE LAWS OF INSURANCE. 

without the concurrence of the assignor. This provision extends 
to the assignment of a policy of assurance which is a chose in ac- 
tion iq). It is in one respect narrower than the provision contained 
in the Policies of Assurance Act, 1867, inasmucn as it is limited to 
absolute assignments only, whilst the Policies of Assurance Act 
extends to assignments which are absolute as well as to assignments 
by way of chaige. In another respect, however, the provision of 
the Judicature Act is wider than that of the Policies of Assurance 
Act, because it extends to ''any legal chose in action," and there- 
fore to all policies. The Policies of Assurance Act, on the other 
hand, extends only to policies granted by a corporation, associa- 
tion, society, or company (r). 

What 18 not an a^mgnineni tmtkin Policy of Asswrafhce Act, 1867. — ^An 
agreement in writing, without delivery oi the policy, to execute on 
request an effectual mortgage of a life policy as security for a loan 
is not an assignment within the meaning of the Policies of Assur- 
ance Act, 1867. Consequently, notice to the assurance company 

of such agreement gave no priority over a prior equitable 
[^ 315] ^mortgagee who had dven no notice, but who nad possession 

of the policy (a). It naa been held in America that delivery 
of the policy itself is necessary (inter alia) to constitute an assign- 
ment (0, but this does not seem to be the rule in England (u). 

Deposit of policies with a creditor as security, coupled with a re- 
quest by letter to him to instruct his solicitor to prepare the neces- 
sary assignment, is not an equitable assignment within the Policies 
of Assurance Act, 1867 (30 & 31 Vict. c. 144). Consequuently, writ- 
ten notice to the company will not in such a case be enough to en- 
able the depositee to give the insurer an effectual discharge. Jes- 
sel, M. R., said : '' No consideration wad stated, and there was no 
agreement to assign. There had been a deposit, and there was to 
be an assignment only if the plaintiff (the mortgagee) thought fit. 
For some reason or othei^, he did not choose to take the assignment, 
but was content to rely on the deposit '* (x). The Court, however, 
considering that sufficient proof had been given that the money 
was really due to the mortgaj^ee, dispensed with the executors of 
the mortgagor (bv 15 & 16 Vict. c. 86, s. 44) (y). But it was doubted 
by the Court of Appeal whether this course was admissible (2). 

ig) Ex parte Ibbetton, 8 Ch. D. 619, 89 L. T. N. S. 1, 26 W. R. 848. 
r) 80&81 Victc. 144, 8. 7. 
s) Spencer v. Clarice^ 9 Ch. D. 187, 47 L. J. Ch. 693, 27 W. R. 188. 
See Palmer v MerriU, 60 Mass. (6 Gush.) 282. But see Bliss Life Insur- 
ance, p. 511, note 1. 

(vS Kekewich v. Manning,! De G. M. & G. 176, 21 L. J. Ch. 577. Ward v. 
Audland, 8 Sim. 671, C. P. Cooper, 446, 8 Beay. 201. 

(x) Crosdey v. City of OUugow Life, 4 Ch. D. 431, per Jessel, M. R. (1876), 
46 L. J. Ch. 66, 86 L. T. K. S 285, 25 W. R. 264. 
(y) nnd. 

(tn See per Cotton and James, L. JJ^ in Webiter r. BrvHah Empire Mutual, 
15 Ch. D. 169, 49 L. J. Ch. 769, 48 L. T. N. S. 229, 28 W. R. 818. Bnt see also 
(XtrHu$ V. Cciedonian^ 19 Ch. D. 584^ 51 L. J. Ch. 80, 80 W. R. 125, 45 L. T. N. 
8.662. 
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Equitable amiffnmenL — A coveaant to effect a policy by way of ie- 
curity is not enough of iUself to vest the policy in the cove- 
nantee (a) ; it does not seem to operate as an^^i^uitable as [^ 816] 
signment thereof, or to give him a lien thereon. 

But in Ward v. Wara(a\ a covenant by a defaulting trustee to 
effect a policy on bis own life was held to entitle the cetiuia que 
(nutent to the proceeds against his creditors. 

Bare depomt of policy. — Mere deposit of a policy with a creditor as 
security, notice whereof was given to the insurers afterthe death of 
the assured, is not sufficient to entitle the creditor to demand pay- 
ment from the insurance company without the concurrence of the 
debtor's legal personal representative. 

IfUeretl on sum assured, — ^And if the creditor makes good his claim, 
the insurers will not be liable to pay interest from the due date 
where the delay is owing to the credit<»r's neglect to clothe himself 
witii the legal title to the money (6). 

PosUion ^assignee no better than thai of his assignor. — The assignee 
of a policy will not be in any better position than the person who 
effected and assi^ed it to him (c). Thus B., at the instance of the* 
agent of the British Equitable Insurance Company, proposed to in« 
sure his life, answered the questions as to his health satis&ctorily, 
and mentioned D. as his last medical attendant, and, the medical 
officer of the company reporting favourably, the proposal was ac- 
cepted, and a letter written giving notice that the office would not 
be liable for any risk in consequence of a variation in health be- 
tween the acceptance of the proposal and the actual receipt of the 
.first premium. B., becoming suddenly stout, was alarmea, 
and consulted W., a physician, *who told him he was in [* 317] 
danger, and wrote to D. to that effect D. taking a more fav^ - 
orable view, B. then paid the first premium, and never communicated 
to the office his consultation with W. ; and with the receipt for such 
premium was a letter expressing that if any alteration in health 
nad occurred the policv would l^ void. B. assigned the policy as 
security for a debt to the V. of N. Railway Co., represented subse- 
quently by the York Co., and died suddenly of disease of the heart, 
and a jury returned thai verdict. An action was brought on the 
policy in the name of the widow ; and it was held that the non-com- 
munication by B. to the office of the fact of his consulting W., al- 
though he was not bound to say what W. told him, vitiated the 

(a) Lees v. WhiiebL 2 Eq. 148, 86 L. J. Ch. 412, 14 L. T. N. S. 472, 14 W. R. 
534. See, however, Ex parte, Caldwellj 20 W. R. 868, 18 Eq. 188. 

(a) IS Jar. 689. 

(&) Webster v. British Empire Mutual, 16 Ch. D. 169, C. A. (1880), ubi supra^ 

(c) Dormay y. BorrodaHe, 10 Beav. 885, 16 L. J. Ch. 887. British Equitable 
T. Great Western Railway, 20 L. T. N. S. 422, 88 L. J. Ch. 314, 17 W. R. 48, 
66t. Anderson v. Fitzgerald, 4 H. L C. 484, 17 Jar. 996. and Scottish Widows^ 
Fund V. Buist, 8 C. S. C. (4th aeries) 1078, 6 do 64 (H. L.) Policies of Assar- 
ance Act, 1867, b. 2. Man^ v. Dueon, 8 H. L. C. 702 (1862). I^trdsmr. Jack- 
son^ 1 Rubs. 1 
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policy, and that the defendants were in no. better position than 
B. (cZ). 

Tiie assignee is liable to all the defences which the insurers would 
be ( niitled to raise against the assignor; for it' the policy be affected 
by an V vice in regard to the as:^ignor, it is also similarly affected as 
regards the assignee. Policy effected by fraudj insurer can recover money 
paid, — So if the assignor have affected the policy by fraud practiced 
against the insurer, and subsequently assigned, and the assignee be 
at the time ignorant of the fraud, and the insurer pays the assignee, 
both being in equal ignorance of the fraud, the insurer may recover 
from the assignee the money paid under such mistake («). 

Duty of insurer knomng assignee is deceived. — But if the notice of as- 
signment given to the insurer discloses on the face of it that which 
induces the belief that the assignee has been deceived in accepting 
the assignment, the insurer is bound to inform the at<signee of the 
real circumstances; and, if he does not, he will be estopped from 
taking advantage of the equities existing as between the assignor 

and himself (/). 
[* 318] ^Aggravation of illness between acceptance of life and payment 
of premium. Bond fide purchaser. — When the health of the 
life grew worse between the acceptance of the risk and payment of 
the premium, but the aggravation of the illness was not dipclosed to 
themsurers, the policy was held vitiated, and bond fide purchasers 
for value (/) without notice were held to have no title to recover 
thereon (g). 

Receipts of premiums by company after knowledge of invalidity of as- 
signed policy. — If after a policy has been assigned the insurance com- 
pany become aware of objections to its validity so clear and con- 
clusive that the mere statement of them is enough, there may be a 
duty of communication to those whom the company know to be 
interested in the policy. It would not be consistent with good faith 
that they should in such circumstances go on receiving the pre- 
miums on a policy that they intended to dballenge in the end (K). 

In certain companies (mutual) the assignee of a policy, by pay- 
ment of premium, is held to have contracted to become a member 
of the company, and is liable to be entered on the register as a con-. 
tributory ; but if the directors refuse to register the assignee as a^ 

(d) British EquUdbU v. G. W. R, Co.j supra. 

(e) Lefewt v. Boylt^ 1 L. J. N. S. K. B. 199, 8 B. A; Ad. 877. 

(/) Mangles v. Dixon, 3 H. L. C. 702. 

(/) For precautions to be observed by purchaser or mortgage of life policies, 
iee 2 Day. Prec. Conv. pt 1, p. 654 note. 

(gr) British Equitable v. Great Western Railway (1869), S8 L. J. Cb. 814, 17 
W. R. 561, 20 L. T. N. S. 422. Policies of Assurance Act, 1867, explained as not 

S'ving the asssign a better title, but only as dispensing with administration where 
e assign had a complete title. 

{h) ScoUish Equitable v. Buist^ 4 C. S. C (4th series) 1081-82, per Lord 
President. 
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member of the company, the Court will in certain cases hold him* 
not to have become a contributory (t). 

AmgnmerU before winding up. — On the other hand, assignment be- 
fore winding up of such a compjiny relieves the assignor (k). 

Payment into court by company under Trustee Relief Act — ^The Trustee 
Relief Act, until extended by the 6th sub-s. of s. 25 of the Judica- 
ture Act, 1873, did not enable an insurance company, hav- 
ing notice of *oonflicting claims, to pay policy-moneys into [* 319] 
court, unless the moneys were the subject of a trust (0; 
but, inasmuch as, by the Policies of Assurance Act, 1867 (m), an 
unsatisfied mortgagee of a policy might sue the insurance office in 
his own name*on his assignment, the insurance office would be 
justified in requiring evidence that an assimment by way of mort- 

Sge of which they had notice was satisfied before they paid over 
e money to a subsequent assignee of the policy (n). 

Validity of assignee^a daim not effected by length of time between no- 
Oce of amgnmeni and death of assured, — It does not matteir if the 
last assignment of which notice has been given to the insurer is 
over twenty years old, for no demand can be made under it until 
the event happens in which the policy-money is to become due. 
In HaycocVs Policy twenty-four years had elapsed between the as- 
signment by way of mortgage and the death of the assured. The 
latter had subsequently to the mortgage assigned the policy to a 
third person, and he to the petitioners in that case. But absence 
of claim on the part of the mortgagee was not held to be any evi- 
dence that the claim had been satisfied, and no suggestion was 
made that it was barred. And the policy^-monevs were only paid 
out of court on the personal representative of the mortgagee dis- 
claiming any interest therein. 

Specific performance of contraet to assign. Free from incumbrances, — 
A contract to assign a life policy may be ordered to be specifically 
performed (o). And under such a contract, unless otherwise agreecl, 
the assignment must be free of incumbrances. So if a contract is 
made to assign a policy, and the assignor had (unknown to the 
would-be assignee) agreed that one-third of the premiums 
should b© a charge on the policy payable at his death, *the [* 320] 
burden of such charge must be satisfied by the assignor and 
not transferred to the assignee (p). Such contract passes all the 

(t) Ex parte Saunders (1882), 20 Ch. D. 408, 51 L. J. Ch. 579, 47 L. T. N. S' 
112. 

(Jk) Ex parte Brovm (1881), 18 Ch. D. 689, 60 L. J. Ch. 714, 46 L. T. N. S. 269,' 
30 W. R. 30. 

(I) Matthew v. Northern, <fcc., Co., 9 Ch. D. 80, 88 L, T. N. S. 468, 47 L. J. 
Ch. 662. 

(m) 80 & 81 Yict c. 144. 

(n) Re Haycock's PbUc^j 1 Ch*. D. 611, 45 L. J. Ch. 247, 24 W. B. 291. 

(o) Ashl^ v. Ashley 8 Sim. 149. GodsaU v. W^ebb, 2 Keen 99. 

(p) Gatayts v. Flather, 84 Beav. 887, per Romilly, M. R. 
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I>enefit8 attached to the policies, such as bonuses, &c. (7), without 
further words. 

Bankruptcy of assured. Payment ofjyremiums by assignee, — ^A policy 
effected on own life at an annual premium, on bankruptcy of the 
assured passes to his trustee, however small be its apparent value 
at such date, and even if there are considerable arrears of premium 
due thereon. If he disclaim, the grantee can do what he likes 
about it (r). If the assured, instead of delivering up the policy 
as part of his effects, secretly assign it to another person, who pays 
the arrears of premium, and upon the death of the bankrupt re^ 
ceives the sum insured, this sum, less the amount of arrears so 

Eaid, may be recovered by the trustees in bankniptcy as money 
ad and received to their use (s). 

So also if the bankrupt surrender the polic]r and procure renewal 
to one creditor in consideration of his accepting the compensation 
offered (0. 

Covenant to keep policy on foot. — If a policy be assigned with other 
property, that the latter assignment should be avoided will not 
affect the assignee's right to the policy (u). 

An assignment of a policy of assurance by the cestui que vie ou^ht 
to contain an express covenant by him that ne will not do anything 
to vitiate the policy or prevent the assignee from receiving 
[^ 321] the money. A ""covenant simply to do all things neoesparv 
to keep the policy on foot is not broken by his suicid^ al- 
though the assignee will thereby lose the benefit of the policy (ar). 

Covenant to keep policy on foot whether broken by going abroad, — 
^' Such a covenant maj practically prevent the cestui que vie from 
proceeding to any British colony, or even from leaving Europe ; for 
most of the insurance offices ma^e residence or travelling out of 
Europe vitiate a policy, and a Court of Equity will restrain a man 
from committing a breach of his own covenant Permission to re- 
side or travel abroad in healthy latitudes may, however, usually be 
obtained from the office on payment of an increased premium; 
and a covenant to pay an increased premium, which may become 
payable in the event of the assignee allowing the cestui que vie to 
go abroad, should be inserted in the assignment. Breach of condi- 
tions of policy by covenantor. Covenantor to keep up policy.^^i ooxirm 

{a) Courtney v. Ferrars, 1 Sim. 187, 5 L. J. N. S. Ch. 107. PUrkes v. Bott, 
9 Sun. 888. 

(r) Re Learmonth^i W. R. 828. 

l») Schondler v. Wace, 1 Camp. 486. See West v. Beid, 2 Hare 266, and 
PenneU v. Millar, 28 Beav. 172, 6 W. R. 216, 29 L. T. &5, where assignor had 
covenanted to keep np policies and assign had paid the premiums. See also 
Burridge v. Bow, 1 Y. & C. Ch. C. 18% 588, 18 L. J. Ch. 178, 8 Jur. 299. Con- 
necticut Mutual Life y. Burroughs^ 84 Conn. 805. 

(0 Pfleger v. Browne, 28 Beav. 891, per Romilly, M. R. 

(m) Poster V. Boberts, 7 Jur. N. S. 400, 9 W. R. 606. See Pemnell v. JftZZar, 
supra. Bromley v. Smith, 26 Beav. 644. 

(x) Borrodaile v Hunter, 6 M. & G. 689, 12 L. J C. P. 226, 6 Scoti N. R. 4ia, 7 
Jur. 448. l^ormay v. Borrodaile, 10 Beav. 886, 18 L. J. Ch. 887. 
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• 

liie assignor of a policy has notice of all its conditions^ and will, if 
h avoid the policy b^ breaking any of its conditions, be re- 
sponsible under the ordinary covenant not to vitiate the policy ; 
bat where one covenanted that he would appear at any insurance 
office within the bills of mortality, and enaole the covenantee to 
insure his life, and in purauanoe or his covenant appeared at an of- 
fice which subsequently granted to the covenantee a policv contain- 
ing a condition that the covenantor should not go beyond the lim- 
its of Europe, it was held that the covenantee ought to have given 
the covenantor notice that the insurance had been effected on those 
terms; and that, not having done so, he could not recover damages 
for tiie avoidance of the policjr by the covenantor quitting Europe (y). 
But if the covenant be explicit and the covenantor have notice of 
the terms of the policy, the covenant will be construed strictly, and 
the covenantee may enter up a judgment and issue execu- 
tion against the covenantor ^for neglecting to keep the pol- ["^ 322] 
icy on foot, notwithstanding he may himself have obtained 
its renewal "(z). 

An action will lie for breach of covenant to effect and settle a 
policy, and the damage caused by the breach may be proved for (a). 

Xanromgnable lifs i'nmrances. — Insurances under the Customs An- 
nuity and Benevolent Fund (56 Qeo. IIL c. Ixziii., 34&35 Vict c. 
103 and Rules of 1872 thereunder) are not part of the assured's es- 
tate. He has only a limited power of appointment over the funds 
secured thereby. On making certain payments during his life he 
acquires a right to appoint a sum of money on his dei^h either for 
the benefit of his widow, if any, or, if not, of his relatives and nom- 
inees if accepted by the directors (6). ' 

The appointment being limited, no l^acy duty is payable 
Aereon (e), but succession duty is payable (d). 

If no nomination is approv^ and registered during life, but the 
assured makes a bequest of such policy, the l^atee cannot take, 
and the assured's cmldren, if any (his wife bemg dead), are en- 
tiUed (€). 

But irrevocable assimment of a certain portion of the sum in- 
sured is permitted under certain restrictions by the said Rules (/). 

The effect of mortgage of such permitted portion would be a dis- 
position pro Umto; and his mortgagee's interest, if any, would be 

(y) ^se v. Wak^fidd, 6 M. & W. 442. 

(z) WiiUhcnp v. Murray^ 8 Ha. 214 (1862). Davidson's Precedents, 4th ed. 
vol. 2, p. 656. 

(a) AHhur v. Wynne^ 14 Ch. D. 608, 49 L. J. Ch. 557, 48 L. T. K. S. 46, 28 
W. B. 972. 



(h) Attcm^' General v. Abdy^l H. & C 266, 82 L. J. Ex. 9. 

(c) Attorney- General v. Bousd, Tilsley on Stamps 685 (2nd ed.]. 

(d) Attom^' General v. Ahdy^ eupra, SuocessMn Duty Act (16 k 17 Vict e. 
61), 8. 17. 

(e) W, PkiUipe' Ineurance, 28 Ch. D. 285, 52 L. J. Ch. 44, 48 L. T. N. S. 81, 

M-f vir "D. All 

C/) jrXean'* 2ViM<t, 19 Eq. 274, per Jeaael M. B. (1874). 
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subject to the dispositions of the assured's will, or the rules 
[* 323] of the society. The ^assignees or mortgagees of such a pol- 
icy will not De liable to succession duty (p). 

The assured may settle his share of the benevolent fund to trus- 
tees, for the benefit of his daughter on her marriage. Such settle- 
ment ijs within the words of the rule, "for the benefit of the child 
or children." No admission of the trustees or the husband as nomi- 
nees, nor any consent of the directors of fund, is necessary (A). 

Friendly societies — Insurances made under the Friendly Societies 
Acts (38 & 39 Vict. c. 60, 30 & 40 Vict. c. 32) are not assignable, 
and we believe are treated by the Registrafof Friendly Societies as 
non-assignable. The (assured) member may, however, by writing 
under his hand; delivered or sent to the society at its registered of- 
fice, nominate any person as the recipient, in case of his (the mem- 
ber's) death, of any sum from the society not exceeding £50. But 
such nomination is revocable in the same manner. It seems only 
to amount to a power of revocable appointment, and no contract not 
to revoke would bind the society. 

This power of nomination is confined to members who have at 
tained sixteen years of age (t). 

Insurances on children's lives under ten, — ^When assurances are made 
on the lives of children under the Friendly Societies Act, 1875, the 
only people who can receive money are the parents, or their per- 
sonal representatives, s. 28 (2). 

Insurances effected thiough the Post Office also are not assign- 
able, but a power of nomination is given. The same rule applies 
to the Customs Benevolent Fund, and, it would seem, to various 

Indian Civil Service Funds. 
[* 324] *Post Office insurances. — Assignments of Post Office insur- 
ances or annuities are subiect to the provisions of 27 & 28 
Vict c. 43 s. 1 1, and the Rules made under the Act ( j ). 

Assignment oj void policy, — The assignee cannot recover on a policy 
void for fraud of the assignor, or for misrepresentations in the pro- 
posals (Jc). 

In an ordinary life policy the assignee for value can recover by 
the terms thereof. 

Legalmeans lawful. — The words "l^al" in bl proviso which avoids 
the policy, ^'except it shall have been legally assigned," means law- 
ful, not le^l, as opposed to equitable (Q. 

Authority to hold amounts to assignm^ent, — ^Authority to hold the 
policy for any bills or notes caahed for the grantee has also been 

{a) McLean's Trusts^ supra 15 & 16 Vict c. 61 (Succession Duty Act), s. 17. 

(A) Pbcock's Policy, 6 Ch. App. 447, 25 L. T N. S, 288, 19 W. R. 801. 

(i) 88 & 89 Vict, c 60, s. 15 (3). 

( i' ) 80 & 81 Vict. c. 144, s. 8. 16 & 17 Vict. c. 46 ; 27 A; 28 Vict c. 48. 

(k) BHtUhEquitahley. Great Western Railway ^ 19 L. T. N. S.476, perMalins, 
V. C. (1869), affd. 20 L. T. N. S. 422, 17 W. R. 48, 88 L. J. Ch. 182, 814. 

(/) Dufaur v. Professional, 26 Beav. 699, 4 Jur. N. S. 841, 27 L. J. CJH. 817, 
82 L. T. 26 
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held to be an aseieniuent witliin tlio tenns of a policy containing 
the following wor&: '' unless it shuU have been assigned for valu- 
able consideration fIx months before death " (m). 

Imurers canH avoid policy and claim advance, — The insurers, if they 
, make advances on a policy, are third persons for that purpose, and 
cannot avoid the policv and claim the debt (n). 

Bankruptcy. — But if the policy pass by operation of law to a 
trustee in bankruptcy, this is not an assignment within the above 
exception. 

Void alignment as security Jar antecedent debt, — An assignment of 
a policy which is voluntary and void under 13 Eliz. c. 5, 
may nevertheless be allowed as a *charge on the policy to [* 325] 
ihe extent of an antecedent debt, in consideration of which 
it was assigned (p\ 

An assignment bv way of charge with a trust as to the surplus 
in favour of a third person has b^n held void against creditors as 
to such trusts (p). 

So will be assignment by a bankrupt of an undisclosed policy (o). 

Assignment by f don. — But a felonious taking of property so far 
raises a debt as to support the assignment of a pobcy by the felon 
before conviction as security for the sum taken (r). 

Gift of policy. — Gift of a policy is not valid against creditors, if 
the settlor was at the time insolvent (a). But once completely 
made, it is not revocable by the donor (t). 

To constitute such a gift the policy may simply be delivered over 
with appropriate declarations (u), or be assignea in writing (x), or 
declarea to be held by the donor in trust for the donee (y\ or di* 
lected to be held by a trustee (s), an insurer (a), or a bailee for a 
particular purpose. 

Expression of desire to settle policy may amount to assignment. — ^Where 
a man had made a settlement on his first marriage, and, being a 
widower and desiring to marry again, wrote to one of the trustees 

(m) Jones v. C<maoUdaied, 26 Beav. 266, 5 Jur. N. S. 214. 28 L. J. Ch. 66, 32 
L T. 307. Moore v WwUey, 4 E. & B. 243, 24 L. J. Q. B. 40, 1 Jur. N. S. 408, 
24 L. T. 155, 8 W. R. 06, 8 C. L. Rep^ 207 White v. British Empire, 7 Eq 894, 
38 L. J. Ch. 63, 17 W. R 26, 19 L. T. N. S. 806. 

(n) Jackson v. Forster, 1 E. & E. 468, 5 Jur. N. S. 1247, 29 L. J. Q. B. 8, 88 
L. T. 290, 7 W. R. 678. 

(o) Stokoe V. Cowan, 80 L. J. Ch. 882, 29 Beav. 687, 4 L. T. N. S. 695, 7 Jur. 
N. S.901, 9 W. R 801. 

(p) Magawley's Trusts, 6 De G. & Sm. 1, 15 Jur. 1005. 

(q) Schondler v. Wace, 1 Camp. 487. Re Smith, 12 W. R. 584. 

(r) Choume v. Baylis, 31 Beav. 861, 11 W. R. 6, 6 L. T. N. S. 789, 81 L. J. 
Ch. 757, 8 Jur. N. S. 1028. 

(») Magawley's Trust, 5 De G. & S. 1, 15 Jur. 1005. 

(/) Rummens v. Hare, 1 Ex. D. 169, 34 L T. N. S. 407, 24 W. R. 885. 

(tt) Barton v. Gainer, 8 H. & N. 387, 27 L. J. Ex. 390. 

(x) Howes T. Prudential Assurance^ 49 L. T. N. S. 138. 

(y) SeweU v. King,'U Ch. D. 179, 28 W. R 844 

iz) MagauJUy's Trust, stwra, per Parker, V. O 

(a) Such are policies under Married Women's Property Acts. 
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thereof saying that he desired to make a settlement {of six policies 
on bis own Ufe) on the children by the first marriage, and handed 

three to one trustee, and told him that the others were in a 
l"^ 326] bank as collateral security for a loan, but *that he would 

pay off the said loan, but made no legal assignment, and no 
notice was given to the insurers or the other trustee, Hall, V. C, 
held :— 

(1) That the evidence showed a complete assignment 

(2) That the person whose duty it was to give notice to the in- 
surers was the trustee, and not the settlor. 

(3) That such notice only gave a legal title to sue in the assign's 
own name, and nothing more (fc). 

Pdicy %Mement on aameJboHng aa <Uher pro/per^. — ^Where the policv 
is 80 framed as to be part of his own estate, the grantee can settfe 
it in the same way in which he could settle any other personal 
property, and subject to the same liability to have his settlement 
set aside by creditors as attends on any voluntary settlement (e). 

Non-performanpe by the husband of his covenant to effect and 
settle a policy will not debar him from insisting on performance 
by his wife's fitther of his covenant to settle property on similar 
trusts (d). 

NarMS of jitrBona inieresled mtui appear in policy — both As names oj 
truates ande. <}• t — ^The statute prohibits the making an insurance 
on the life ot any person or any other event whereon the person 
for whose benefit or on whose account the policy shall be made 
shall have no interest, and renders void every poUc^ made contrary 
to the Act It also renders it imperative to insert in the policy the 
names of the persons interested therein («). But tne statute 
[* 327] ^oes not prohibit a policy being granted to one person in 
trust for another where the names of both persons appear 
on the face of the policy (/). 

Ihutee enabling eeUUr to dispose tfpoUey is liable. — When by a mar- 
riage settlement the husband assigned a life policy to two trustees 
and covenanted to pay the premiums, one of the trustees having 
disclaimed, the other enablea the husband to dispose of tiie policy 
and a bonus thereon, and it was held that he was liable to pay to 
the trust estate the money actually received for the policy (g). 

(6) SeweU t. King, 14 Ch. D. 179,'per HfUl, Y. C, 28 W. R. 844» foUowing 
Forteseue v. Bamett. 8 My. A K 86, 2 L. J. N. S Ch. 98 ; PlBanon y. Amicable^ 
27 Beav. 229, 7 W. R. 629 ; Kekewieh v. Manning, 1 D. M. A; O. 176^ 21 L. J. 
Ch. 677. See MUroy v. Lord, 4 D. F. & J. 264. 

(c) See HoU t. EvercUl, 2 Ch. D. 266. 46 L. J. Ch. 438, 84 L. T. N. S. 599, 24 
W. R. 471, as to mode of turning a policy on own life into one in iayour of wife 
and children. ' 

{d) Jutan T. JTev, 6 Ch. App. 610. 

(«) Hods<m T. Observer Sociefy, 8 £1. ft Bl. 40, 26 L. J. Q. B. 808, 29 L. T. 
278, 6 W. R. 712, 8 Jar. N. 8. 1126. ShiUing y. AecidmUal, 2 H. & N. 42, 1 F. 
ft F. 116, 26 L J. Ex. 266, 27 do. 16, 5 W R. 667. 

(/) CoUett T. MarHson, 9 Hare 162, 21 L. J. Ch. 878. 

Ig) Kingdom t. CasUeuum^ 46 L. J. Ck. 448. 
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IhieteeB may aeU where ietUer cant keep up policy. — Where a policy 
has been settled and the settlor is anaole to perform his covenant 
to keep up the premiums, the Court will authoriae the trustees to 
sell or surrender the policy (A). ^ 

Whea truitee must Keep poLvey up, — If an annuity or life policy is 
in settlement, it is the implied duty of the trusteie to keep it up. It 
is otherwise, however, if ne does not insure, but simply pays the 
premiums as an i^ent (t). If a trustee who insures does not keep 
uie policy up, he is liable to his cestui que trust if he had funds in 
himd to pay the premiums (k\ but it is otherwise if he had not 
fimds and could not get any (e). If the trustee advance funds he 
has a lien on the policv for the amount of his advances (m). 

Trusts of a policy. — ^The trusts declaredofa policy are similar in 
nature to those declared of other securities, and are construed in the 
same way. While fhey divest the settlor of his interest, a resulting 
trust or apt terms in the deed may bring it back. Thus a trust for 
A., but if he piedeoeased the settlor then for B., unless the 
settlor should ^11 on A.'s decease, has been held to enable [* 328] 
the settlor to dispose of the policy as he liked on A.'s death 
by charge or sale (n). 

Afi;aih, trust of a policy cannot be declared by reference in the 
would-be settior's will to a letter, though he could give the policy 
away on his death-bed (o). 

If there are no funds to keep up a trust policy, the Court will 
order it to be sold (p) or surrendei^ (q). 

PoUey in names of trusted, — There is an advantage in taking a 
trust policy in the names of the trustees, as it diminishes the risk 
of forfeiture, and avoids the necessity of an assignment, and of giv- 
ing notice to the office. 

Assignment of principal money unll pa^ss bonus. — Trusts of a policy, 
whether effected in the names of the trustees or assigned to them, 
will in general comprise bonuses, as will as the original sum as- 
sured. Hence if it be desired, with reference to the practice of ihe 
office, or the terms of the policy, that there should be an option 
of having a bonus appliedfin diminution of the premium, power 
for this purpose should be specially given (r). Where a husband 

[h) HiU v. Trenery, 28 Beftv. 16 Bert^ford t. Bererf&rd, 28 Beav. 292. 

\i) Dareey t. (Wt, 9 Ir. Ch. 19. 

[k) Marriott y. KinnerslmL Tamlyn 470. 

{l) Hobday v. Feters, 28 Beav. 608. 

(m) Clack V. Holland, 19 Beav. 262, 278, 2 W. R. 402, 18 Jur. 1007. Johnson 
V. Swire^ 8 Giff. 194. Todd v. Moorhouse^ L. R. 19 Eq. 69, 28 W. R. 156, 82 L. 
T N S 8 

(n) Johnson v. BaU (1852), 16 Jur. 688. 

(o) Peddler v. Mozeley,, 81 Beav. 159, 7 L. T. N. S. 205. 

ip) HUl V. Trene^, (1858), 23 Beav. 16. 

(q) Hereford v. Beresford, 28 Beav. 292. 

(r) FarkesY. Bott, 9 »im. 888. La^kersteenY. Laekersteen, 6 Jur. K. S. 1111, 
80 L. J. Ch. 5. Courtney v. Ferrers, 1 Sim. 187, 5 L. J. O S. Ch. 107. GiUey 
T. Burley, 22 Beav. 619. Davidson's Precedents, vol 8, 807. 
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covenanted to effect and settle an insurance policy, and effected a 
participating policy, it was held that he was entitled, at his option, 
to have bonuses |)aid to him, or applied in reduction of premiums 
(«). And on a bequest of a j)olicy on the life of a person other 
than the testator, the executors were held entitled to take the bo- 
nuses and apply them in reduction of premiums (0- 

Wife's consent to husband's assignment, — In America it has been 

held that a life policy by a husband on his own life for the 

[* 329] benefit of his wife is ^assignable during his life, vnth her 

consent^ as collateral security for his debts, where no statute 

directly prohibits it, and that she is debarred by such consent from 

recovering the proceeds of the policy («) (*). 

In England probably the same would be the case on such a pol- 
icy, since the wife being alone named would be sole and absolute 
beneficiary under the policy if she survived her husband (t). 

If a wife takes out a policy on her husband's life to her separate 
use, but if she die before the husband, then for her children, the 
husband cannot deal with the policy (t^). 

In Scotland, under the law as to communio bonorum between 
spouses, it seems that a husband who effects a policy on his wife's 
life for ner benefit can charge the policy during his lifetime (x). 

Married woman's power to insure. — By the Married Women's 
Property Act, 1870 (y\ it is provided that " A married woman may 
effect a policy of assurance upon her own life, or the life of her 
husband, for her separate use ; and the same and all benefit thereof, 
if expressed on the face of it to be so effected, shall enure accord- 
ingly, and the contract in such policy shall be as valid as if made 
with an unmarried woman." 

HuAandCs policy for benefit of wife, — ^** A policy of assurance effected 
by any married man on his own life, and expressed upon the fkce 
of it to be for the benefit of his wife, or of his wife and children, or 
any of them, shall enure and be deemed a trust for tiie benefit of 
his wife, for her separate use, and of his children, or any of them, 
according to the interest so expressed, and shall not, so long 
[* 330] as any object of *the trust remains, be subject to the con- 
trol of the husband or his creditors, or form part of his es- 
tate. When the sum secured by the policy becomes payable, or "at 
any time previously, a trustee thereof may be appointed by the 
Court of Chancery in England or Ireland, according as the policy 



8) Hughes v. Searle, W. N. 1886, p. 79. 
t) He Edmed, W. N. 1885, p. 15i^. 



8) Charter Oak Life v. Brant, 4 Am. Rep. 828, 2 Story Eq. Jur. s. 1418. 

t) 83 & 34 Vict, c 98, 8. 10 ; and see Kerwin v. Howard, 24 Wiac- 108. 

u) Chapin v. FeUows^ 86 Conn. 182, 4 Am. Rep. 49, 

X) Thomson's Trustees v. Thomson, 6 C. S- C. (4th series) 1227. 
fy) 83 & 84 Vict, c 93, 8. 10. 

^ If a man insures his life for his wife's benefit, his surrender of the policy 
without her consent is inoperative as to her. Manhattan Life Ins, Co, v. Smith. 
44 Ohio St. 166. 
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of insurance was effected in England or in Ireland, or in England 
by the judge of the county court of the district, or in Ireland by 
the chairman of the civil bill court of the division of the county in 
which the insurance office is situated, and the receipt of such trus- 
tee shall be a good discharge to the office. Intent to defraud creditors. 
— ^If it shall be proved that the policy was effected and premiums 
paid by the husoand with intent to defraud his creditors, they shall 
oe entitled to receive out of the sum secured an amount equal to 
the premiums so paid." Bankruptcy of husband, — This section con- 
trols 8. 91 of the Bankruptcy Act, 1869, and preserves the policy to 
the wife, notwithstanding the bankruptcy of the husband (z). 

Married Women^s Property Act^ 1882, — Although the Married Wo- 
men's Property Act, 1870, and the Married Women's Property Act 
(1870) Amendment Act, 1874, are repealed by the Married Women's 
Property Act, 1882, s.- 22, this section provides that such repeal 
shall not effect any act done or right acquired while either of such 
Acts was in force, or any right or liability of any husband or wife 
married before the commencement of this Act to sue or to be sued 
under the provisions of the said repealed Acts, or eitiier of them, 
for or in respect of any debt, contract, wrong, or other matter or 
thing whatever, for or in respect of which any such right or liabil- 
ity shall have accrued to or against such husband or wife before 
the commencement of this Act. 

Co^n^bruction ofs. 10 Married Women'a Property Act, 1870, — In Re 
Adam's Policy Trusts (a) a husband effected a policy for the 
benefitof his wifeand children under *the Married Women's [* 331] 
Property Act, 1870, and died insolvent.. His wife and one 
child of the marriage predeceased him. Upon a petition by his 
surviving children under the 10th section of the Act for the ap- 
pointment of a trustee of the policy-money for a declaration as to 
the rights of the petitioners, the Court held that it had under the 
10th section no jurisdiction to do more th^n make the order ap- 
pointing a trustee: but since under the policy there was a trust 
either for his wife for life with remainder to the children, or in the 
alternative for the wife and children as joint-tenants, the order was 
directed to be prefaced with an expression of opinion by the Court 
that the wife took no interest, and that the surviving children took 
as joint tenants; and it was held by Chitty, J., that a policy effected 
by a husband under s. 10 of the Married Women's Property Act, 
1870, "for the benefit of his wife and children," should be read in 
conjunction with that section, and should by virtue of the words 
"separate use" in the section be construed as giving the wife a life 
interest only, with remainder to the children (a). 

Where there idos a surrender of policy prior to Married WomerCs 

(z) HoU T. Everaa, 2 Ch. D. 266, 46 L J. Ch. 483, 84 L. T. N. S. 699, 24 W. 
R. 471. 

(a) 23 Ch. D. 625, 62 L. J. Ch. 642, 48 L. T. N. S. 727, 81 W. R. 810. 

(a) Bat see Seton y. SaUerthtoaitef post^ p. 834. 
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Property Act for one eubsmpierUto the Act, the inmrance was hdd wbe^ 
querU, — In Iiolt v. EveraU (b), a husband, who before the passing of 
the Married Women's Property Act, 1870, had insured his life and 
had paid one premium on the insurance, after the passing of the 
Act gave up the policy and received instead a policv at tTie same 
premium for a sum payable to the separate use of his wife if she 
survived him, and to him if he survived her. He was at the time 
in embarrassed circumstances, and soon after came uoder liquida- 
tion by arrangement, and then died. His wife had separate estate, 
subject to a restraint on anticipation, and the Court held that the 
insurance must be taken as having been effected after the-passing 
of the Married Women's Property Act, and that, whether the buIh 
sequent premiums were paid by the husband out of his own 
[* 332] money or out of *the income of the wife's separate estate, 
the money payable on the insurance did not go to the trus- 
tee under the bankruptcy, but went to the widow by virtue of the 
Married Women's Property Act It was further held on the evi- 
dence that the premiums were paid out of the wife's separate estate, 
and that thererore the trustee in bankruptcy would not receive out 
of the insurance-money the amount of the premiums. 

Power cf wije to inmre under Married Women^s Property Act, 188f^, — 
The Married Women's Property Act, 1882 (46 & 46 Vict c. 75) s. 
11, provides that ''a marriea woman may by virtue of the power 
of making contracts hereinbefore contained, effect a policy upon 
her own life or the life of her husband for her separate use, and the 
same and all benefit thereof shall enure accordingly. Policy by 
hufbandfor wife and children, — ^A policy of insurance effected by any 
man on his own life, and expressed to be for the benefit of his wife 
or of his children, or of his wife and children or any of tiiem, or 
by any woman on her own life, expressed to be for tiie benefit of 
her husband or of her children, or of her husband or children or 
any of them, shall create a trust in favour of the objects therein 
named, and the moneys payable under any such pohcy shall not, 
so long as any object of the trusts remain unperformed, form part 
of the estate of the insured or be subject to his or her debts. In- 
tcntjto defravd creditors. — Provided that if it shiJl be proved that 
the policy was effected and the premiums paid with intent to de- 
fraud the creditors of the assured, they shall be entitled to receive 
out of the moneys payable under the policy a sum equal to the 
premiums so paid. Appointment of trtistee of pdicy-numey.— The in- 
sured may by the policy or by any memorandum under his or her 
hand appoint a trustee or trustees of the moneys payable under the 
policy, and from time to time appoint a new trustee or trustees 
thereof, and may make provision for the appointment of a new 
trustee or new trustees thereof and for the investment of the 
moneys payable under any such policy. If no trustee^ moneys tfesi 
in executorsj &c, — In de£Eiult of any such appointment of a trustee, 



(6) ^Itfpiti. 
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Buch policy, immediately upon its being effected, shall vest 
in the ^insured and bis or ber legal personal representatives [* 333] 
in trust for the purposes aforesaid, iteiotrustee. — If atthetime 
of the death of the insured or at any time afterwards there shall be no 
trustee, or it shtdl b^ expedient to appoint a new trustee or new 
trustees, a trustee or trustees or a new trustee or new trustees may 
be appointed by any Court having jurisdiction under the provis- 
ions of the Trustee Act, 1850, and the Acts amending and extending 
the same. RempL — The receipt of a trustee or trustees duly ap- 
pointed, or in default of any such appointment, or in default of no- 
tice to the insurance office, the receipt of the legal personal repre- 
sentative of the insured shall be a discharge to the office for the 
sum secured by the policy or for the value thereof in whole or in 
part" 

Surrender of policy, — Having regard to the words in s. 11 of the 
Married Women's Property Act, 1882, declaring that a policy ef- 
fected thereunder shall create a trust in favour of the objects therein 
named, and the moneys payable under any such policv shall not, > 
so long as any object of the trust remains unperformed, form part 
of the estate of the insured, it would seem that an insurance com- 
pany could not accept a surrender of such a policy so long as any 
object of the trust was unperformed. 

Iffect of poliqi and Ad, — The effect of the policy and the Act 
taken together is to constitute a declaration of an executed trust, 
and all the Court has to do is to express its view of the construc- 
tion of the two instruments taken together. 

Per Chittyj J., on Married Women^s Property Act^ 1882^ «. 11. — In 
the 11th section of the Married Women^s noperty Act, 1882, the 
words '^separate use" are omitted, probably because the Act has 
previously made what the Legislature considered sufficient provis- 
ions as to the property of a married woman bein^ held for her sep- 
arate use, and it was considered unnecessary to insert any further 
provisions in the 11th section. There is another difference between 
the words of that section and the corresponding part of the 
10th section *of the Act of 1870. The new section speaks \^ 334] 
of a policy effected by a man '* for the benefit of his wife, 
or of his children, or of his wife and children or any of them." 
There it treats the interest of the wife and the interest of the chil- 
dren as two distinct things. That is an indication, though a slight 
one, that the Legislature never intended the wife and children to 
take concurrently, but that they should take separate interests; in 
other words, the wife and children do not take together, or the sur- 
vivors of them, but the wife is spoken of separately' from the chil- 
dren. That, therefore, shows that there is a distinction between 
the wife and children as regards the interests they are to take (c). 
Considering that the Act of 1882 deals with the subject of policies 
for the benefit of the wife and children of the insured in almost 

(c) Per Chitty, J., Re Adam's Policy Trusts 23 Gh. D. 620-80, Mipra, p. 880 ; 
diKiiased in SeUm y. SaiterthwaitCf 84 Ch. D. 611, 86 W. B. 878. 
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the same terms as the Act of 1870, it would be very desirable for 
the offices of insurance companies to have a form of settlement for 
use under the new act of 18o2; for this Act, through its being in 
almost the same terms as the Act of 1870, practically leaves mat- 
ters much in the same position as they were in under the Act of 
1870. Wife and children joint tenants. — In a more recent case (d) 
the wife and surviving children were held entitled to the policy- 
money as Joint tenants. 

Interest of beneficiaries contingent, — In the Married Women's Prop- 
erty Acts, 1870, 1882, nothing; is said as to the power of assignment 
of a policy by the beneficiaries before the deatfi of a settlor. 

It would seem, however, that their interests are all contingent on 
survival, and that consequently no a^^signment in the settlor's life 
would give more than a contingent right to the proceeds of the 
tru^t policy (e). But it seems that such a policy could be surren- 
dered by the beneficiaries for its surrender value, or ex- 
[^ 335] changed for a '^paid up policy (d), and the Court might ap- 
point a trustee for the purpose where necessary (e). 

The effect of an appointment by a settlor of policy-moneys to his 
executors and administrators is to make the policies part of the es- 
tate of the settlor, subject to the other interests created by the set- 
tlement (/). 

Policy-moneys no part of husband's estate. — The moneys payable 
under a policy effected by a husband for his wife and children, in 
conformity with the Married Women's Property Act, 1882, do not 
belong to his estate, except in the event of the beneficiaries prede- 
ceasing him. 

The husband has, therefore, it seems, no disposable interest in 
such policy other than that arising out of the prospect of the pre- 
decease of the beneficiaries. In America, to a suggestion that such 
a provision being voluntary was in the nature of a testamentary 
disposition and so revocable, the Court said it was no more revoca- 
ble than a promissory note (g). 

In Canada it has been held that a policy on the husband's life 
for the benefit of bis wife cannot be claimed by the creditors of 
either spouse (A). As to the wife, this would seem true so long as 
the interest was only contingent. Oreditars entitled to premiums after 
husband^ insolvency. — If the husband became insolvent after insur- 
ing for the benefit of his wife, it seems that his creditors would be 
entitled out of the policy-money to the amount of the premiums 

(d) Setan v. Satterthwaite, Mcpra. 

(e) See Connecticut Mutual Life v. Burroughs, 84 Conn. 806, 814. Re Adam's 
Policy^Z Ch. D. 625, 62 L. J. Ch. 642, 48 L. T. N. 8. 727, 81 W. R. 810. 

!d) Ex parte Deoer, 18 Q. B. D. 660. 
e) SchuUze v. ShuUze, 56 L. J. Ch. 856. 
/) UPKenzie v. MKenzie, 21 L. J. Ch. 466, 16 Jur. 1091. 
a) Connecticut Mutual lAft v. BurrowfhSf 84 Conn, at 816. 
(h) VUbony. Marsouin, 18 Lr. Can. Jur. 240. See Leonard t. Clinton^ S6 
Hun. (N. Y) 288, and Ex parte Deoer, nipro. 
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paid by him subsequent to Lis insolvency CO. Policy on husband for 
wifey like gpec^ legacy. — This form of policy may be likened to a 
specific legacy made by the husband, conditioned on its being ap- 
propriated for the benefit of the wife for her support. But in this 
country it is not a legacy, but a settlement, and i-inot liable to daty, 
not being part of the husband's estate. 

^Policy not husband^ 8 whilst there is any object of tntsL — The [* 336] 
monevs payable under a trust policy effected in virtue of 
the Married Women's Property Acts, 1870, 1882, cannot become 
part of the husband's estate while any of the objects of the trust 
continue. Even if there be no trustee, and the husband's execu- 
tors or administrators are therefore the persons to give the discharge 
to insurers, such executors or administrators will hold the moneys 
as trust-moneys, and not as part of the assets of the deceased (ik). 

The trust-moneys, of course, are not exempt from the debts of 
the beneficiaries named. To the extent of their interest they have 
the same interest as assigns would have in a sum of money payable 
on a contingency, and the money is not payable in such a manner 
as not to be answerable for the debts of the beneficiaries (Q. 

Policy for wife^s benefit not to be surrendered by husbajid, — A man 
who effects a poUcy on his own lifefor his wife's benefit cannot sur- 
render that policy and obtain one on the same terms with new bene- 
ficiaries, unless the wife expressly consents that her interest shall 
be divested (m), (*) or unless the wife dies before him. 

A ten years' policy for the wife's sole use will not enure to her 
benefit i/^the husband survives the ten years, and an alternative 
endowment is in that case payable (n). 

Assignment and charge by married vxmuxfn of her trust policy, — If a 
married women be induced, without fraud, by her husband to as-| 
sign or incumber her interest in a policy on his life, she cannot set 
the transaction aside (o),asshecan deal with her interest if any {p). 
But settlement of polides on the husband's life to the 
^wife's separate use does not create a trust for separate use [^ 837] 
till hi0 death, and the wife cannot charge such pohcies while 
her husband is living (q). 

Policy for Moife^s benefit not actually issued till death of huAand be- 



longs 

fiivou , ^ , ^, 

took steps to effect a second similar insurance with the same com- 



to wife. — A husband, who had already effected a policy in 
fiivour of his wife (under Married Women's Property Act, 1870), 



(t) Central National Bank y. Hume, 51 Am. Rep. 780. Married Women's 
Property Act, 1862, b. 11. 

it) See Newman t. Bdsten, 76 L. T. Joum. 228. 

(I) Murray v. Wdls, 58 Iowa 256. Smedley v. Fdt, 43 Iowa 607. 

(m) Packard v. CofinecUcut Mutual Hfe^ 9 Missouri (App.) 469 U. S. Digest, 
1881. p. 460. Ibrtescue v. Bamett, 8 My. & K. 86, 2 L. JTn. S. Ch. 98. 

[n) Tennes ▼. North-Western Mutual, 26 Minn. 271. 

o) Godfrey v WiUon, 70 Ind. CO. 

Il)) Winter v. Eatumy 4 De G. J. k, S. 272, 83 L. J. Ch. 666, 10 L. T. N. S. 
77d 12 W R I0l8 

(9) King ▼. hucai, 28 Ch. D. 712, 53 L. J. Ch. 102, 81 W. R. 904. 

' :^ee note 1 on page 829 

271 



* 338 THE LAWS OF INSUIIANCE. 

pany. The agent to whom he gave his instructions and paid the 
nrst premium absconded, and the assured died insolvent before Uio 
policy was issued. The written proposals contained no direction 
to draw the policy in favour of the wife, nor was there any written 
evidence of the deceased's intention to that effect. The companv 
admitted liability, and prepared a policy dated before the aeath 
without reference to the wile. The creditors in an administration 
action claimed the moneys thereunder, but Pearson, J., held: — 

(1) That the policy issued after ' death must be treated as non- 
existentat death. 

(2) That the only question was the form in which the policy 
ought to be. 

(3) That evidence was admissible of the husband's intention and 
instructions given bv him in that respect (r). 

(4) That the evidence adduced proved that the policy was in- 
tended to be in the wife's £Etvour, and that she therefore was en- 
titled to the moneys as i^;ain8t the creditors. 

Married Women^a PoUciea of Assurance {Scot^/md) Act^ 1880. — ^By 43 
& 44 Vict c. 26, the facilities given by the Married Women^s Prop- 
erty Act, 1870, for the benefit of married women and children m 

England and Ireland are extended to Scotland. 
[* 338] ''^ A policy effected bv a husband upon his own life for the 
benefit of his wife under s* 2 of this Act may be surrendercKl 
by the trustee, who holds it with the concurrence of the wife; and 
(per Lord Shand) it may be surrendered without the wife^ oon- 
curren<y, unless the insurance company have notice of any in- 
tended breach of trust (a). 

Lifevdicies aMignable unihout insurer* s consent — ^With few excep- 
tions, fire policies, unlike life policies, cannot be mortga^sed, nor 
can they be assigped separately from the property to which they 
relate, or even with it, save by the consent, which cannot be com- 

Eellea, of the insurer. The person to whom a life policy belongs, 
owever, is entitled, by act inter vivos or by will, to make an abso- 
lute or conditional disposition of the policy-moneys. 

Life policy as security-^IAfe policies may be effected or mort- 
gaged— 

(1^ As the sole security for a debt or advance. 

(2) As a further security, when the principal security for the 
debt is property in which the mortgagor has a limited or termina- 
ble estate. 

In the first case, the borrower agrees to effect or to keep up a 
pre-existing policy upon his own life for the securitpr of the mort- 
gagee. The value of the security increases daily with the nearer 
approach of the inevitable event upon which the policy is made. 

The mortgage of a policy of assurance is similar in its effect to 
any other mortgage. The mortgagor may redeem the policy; and 

(r) Newman t. Belsten. 76 L. T. J. 228, affd. by C. A., 12 Feb. 1884. 
(s) Schumann y. ScoUith Widow's Fund JSodefy, 13 C. S. G. Uih Beiies) 678, 
28 8c. L. B. 474. 
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his legal personal representatives, or the assignee of bis equity of 
redemption, arc entitled to any surplus proceeds of the policy, aAer 
paying to the mortgagee his whole debt, interest, and costs. 

Mortgagee can keep up policy. — Such a policy may be kept 
up by the mortgagee if *the mortgagor fails to do so. and [* 339] 
the former is entitled without special agreement to aad to 
the amount of his security the premiums paid by him, with interest 
thereon, on the ground that he is justified in using all proper means 
for preserving his security (t). The premiums advanced and in- 
terest would lorm a charge on the mortgaged policy, but cguld not 
be recovered against the mortgagor personally (u). 

Where the mortgagor of a policy who had become bankrupt 
continued to pay the premiums, although by the bankruptcy he 
was relieved from the obligation to do so, it was held (z) that the 
premiums so paid were in the nature of salvage-moneys, and ou^ht, 
as against the mortgagee, to be repaid with interest out oi the policy- 
moneys; but this decision has been questioned (y). 

Policies given by way of security not the same as policies taken out by 
credUor on own account for such purpose, — These mortgaged poUcies 
must be carefully distinguished from policies on tne life of the 
debtor effected or kept up by the mortgagee as a collateral security 
at his own expense and risk without any contract, express or im- 
plied, between him and the mortgagor. In such a policy the mort- 
gagor has no interest whatever, and it may be disposed of by the 
mortgagee just as he likes. It is onl^ a collateral provision made 
by him for his own benefit. Receipt of the amounts assured 
thereby would be no discharge to the mortgagor's estate, and he 
cannot as of right claim any benefit therefrom. On the other hand, 
the mortgagee, in case of such a policy, cannot make the mortgagor 
pay the premiums (2). 

When policy is dAtor^s. — ^Where a creditor effects a policy 
of insurance, either ^directly or indirectly at the expense [^ 340] 
of and by arrangement with his debtor, and by way of in- 
demnity to the creator, the policy, on payment of the debt, must 
be delivered up to the debtor (a). 

To whom policy effected by grantee of annuity belongs. — This is also 
tiie case where the relation of debtor and creditor arises upon the 



ii 



[i) 2 DaTidflon (4Ux ed.), pt. 2, p. 63. 

[tt) Ihidj note (s). 

(x) Shearman v. British Empire, Jec , Co., 14 Eq. 4, 41 L. J. Ch. 466, 26 L. 
T. N. S. 570. 20 W. R. 620. 

(v) Saunders v. Dunman, 7 Ch. D. 826. 47 L. J. Ch. 888, 88 L. T. N. S. 416, 
26 W. R. 897. And see Faleke v. Scottish Imperial, per .Fry, L. J., 84 Ch. D. 
234, 85 W. R. 148. 

(2) Bruce v. Garden, 6 Ch. App. 83, 89 L. J. Ch. 884, 22 L. T. N. S. 695. 18 
W. R. 884. But a declaration tnat the creditor is interested is desirable if not 
necessary : Triston y. Hardy, 14 Beav. 232» 

(a) Lea y. Hinton, 24 L. T. 101, 19 Beav. 824, 5 De G. M. A 6. 828, Drysdale 
T. PigoU, 22 Beav. 288, 8 De G. M. dt G. 546, 27 .L. T. 810. 4 W. R. 778, 26 L. 
J. Ch. 878. 
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grant of a life annuity (6), and an insurance has been similarly 
effected by the grantee to secure the repayment of the money in 
consideration of which the annuity was granted (c). 

Where, however, an annuity is grant^ with a mere option to 
the grantor of re-purchaso or redemption, and an insurance is ef- 
fected by and in the name of the grantee, but with the money of 
the grantor, and there is no further evidence of a contract between 
the parties that the policy should belong to the grantor, it belonra 
on re-purchase or redemption of the annuity to the grantee (a). 
And where the grantee oi an annuity insured the life for which the 
annuity was granted without there being anv stipulation on the 
subject between him and the grantor, it was neld that the latter 
had no right to have the policy delivered to him («). 

Insurance by mortgagee of annuity. — ^But where a mortgagee of an 
annuity insured the life of his mortgagor, and wrote to him saying 
that on redemption of the annuity the policy should be assigned 
to him, and the mortgagee paid the premiums, on the death of the 
mortgagor without having redeemed the annuity the mortgagee 
was held to be entitled to the full benefit of the policy 0). 
[* 341] *Arrearsofannuitymaybeinsuredlikoany other debt(/). 
Oreditor insuring, and policy bdonging to creditor, — If a cred- 
itor insures his debtor's hie, and there is no evidence of a contract 
between the parties on the subject of the policy and the payment 
of the premiums, the debtor or his representative will have no claim 
to the policy (^). In Bruce v. Garden the premiums paid were 
carried to the debit of the debtor's account with his army agent, 
and he was aware that the policies had been effected ; but there 
was no evidence that the account had ever been shown to him, or 
that he knew that he waB in the account charged with the prem- 
iums. Held, reversing the decree of James, V. C, that the army 
agent was entitled to retain the sums received upon the policies 
after the death of the officer, and was not liable to account for 
them to his representative. Rxde atatedy per Haiherleyy L. C, — 
Hatherley, L. C, said : " There must be distmct evidence of a con- 
tract that the creditor has agreed to effect a policy and that the debtor 
has agreed to pay the premiums, and in uiat case the policy will 
be held in trust for the debtor." 

Mortgage of policy by debtor to creditor. Debtor*8 opinion to purchase 

(b) See Denman v. Scottish Widows'* Fundj 8 Times L. R. 525. 

(c) Courtenay v. Wright, 2 Giff. 837, 30 L. J. Ch. 131, 3 L. T. N. S. 488, 9 
W. B. 163. 

(d) Gotaie» V. Cranch, 4 De G. M. & G. 440, 22 L. J. Ch. 912, 17 Jur. 686. 
704. Knox v. Turner, 5 Ch. App. 515, 89 L. J. Ch. 750. 28 L. T. N. S. 227, IS 
W. R. 873. Preston v. NeeU, 12 Ch. D. 760, 40 L. T. N. S. 308, 27 W. B. 642. 

(e) Ex ))art6 Lancaster, 4 De G. & Sm. 524. 

(/) Bashford v. Cann, 83 Beav. 109, 9 L. T. N. S. 48, 11 W. R. 1087. 

(/) Ex parte Day, 7 Ves. 802. 

\g) Bruce v. Garden, L. R. 5 Ch. App. 82, 89 L. J. Ch. 884. 18 W. R. 884, 22 
L. T. N. 8. 595. Simpson y. Walker, 2 L. J. N. S. Ch. 55. Brown t. Freemamy 
4 De G. & Sm. 444. 
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policy from creditor, — Whether a policy belongs to the debtor or the 
creditol* is a question which has arisen where the creditor has 
himself paid the premium, and it seems that if the policy has 
been mortgaged by the debtor to the creditor, then, notwithstand- 
ing the premiums have been paid by the creditor, it will belong to 
the debtor ; but if the debtor nas only an option of purchasing the 
policy from the creditor on the debt being paid, it will belong to 
the creditor ; and if the debtor die before his option is exercised, 
the creditor will be entitled to receive the insurance-money for his 
own use (A). 

Policy on another^s life generally belongs to grantee of policy. — 
In the absence of contract, express or implied, a ^policy ef- [* 342] 
fected on the life of another will belong to the person who 
effects it (t). -Bw^« where grantee is debtor. — But if the policy be 
taken out in the name of a creditor, and the premiums are paid by 
the debtor, or he is charged with them in account, the onus lies on 
the creditor to prove that the policy is his (k) ; and if it is other- 
wise to be inferred that the insurance was intended as a security 
prima jade the policy will be the property of the debtor, after satis- 
fiaction of the debt (e). GhanJtee oj annuity insuring granter^s life, — If 
the grantee of an annuity, by way of security, or other mortgagee 
insures the grantor's Ufe, or if a creditor insures his debtor's life, 
and pays the premiums out of his own pocket, the policy belongs 
to the grantee or creditor. The debtor cannot require the creditor 
to keep up the policy, and the receipt by the grantee or creditor 
of the insurance-money does not satisfy or discharge the debt (m). 

Charging debtor with premiums will not per se make policy his. — 
Charging the debtor with the premiums in his accounts by the 
creditor will not ffive the debtor a right to the policy in the absence 
of evidence that tne debtor knew he was so charged, or that he had 
agreed to pay such premiums (n). If, however, upon theiinsurance 
by the creditor, it be agreed or can be inferred that the debtor 
HhaU be charged with the premiums, and that the policy is ef- 
fected as a security or indemnity, the policy or the balance of the 

(A) Lewis V. King, 44 L. J. Ch. 269, 81 L. T. N. S. 571. 

(i) Brown v. Freemun, 4 De G. & Sm. 444. Gottlieb v. Cranch, 4 De G. M. 
k G. 440, 17 Jur. 704, 22 L. J. Ch. 912. Freme v. Erode, 2 De G. & J. 582, 6 
W. R. 739. Bashford v. Cann, 83 Beav 109, 9 L. T. N. S. 4.S, 11 W. R. 1037. 
Bruce v. Garden, 5 Ch. App. 82, 18 W. R. 884, 89 L. J. Ch. 834, 22 L. T. N. S. 
596. Knox v. Turner, L. ft. 5 Ch. App. 515, 18 W. R. 873, 39 L. J. Ch. 750, JZ 
L. T. N. S. 227. 

* (k) Pfleger v. Browne, 28 Beav. 391. ffoUand v. Smith, 6 Esp. 11. Morland 
V. Isaac, 20 Beav. 889. Drysdale v. Pigott, 8 De G. M. A G. 648, 25 L. J. Ch. 
878, 27 L. T. 310, 4 W. R. 773. 

(I) Williams Y, Atkyns, 2 Jo & Lat (Ir.) 603. Hawkins v. Woodgate, 7 Beav. 
565. Lea v. Hinton, 5 De G. M. A G. 828, 24 L. T. 101. Ex parte Andrews, 2 
Rose 410, 1 Madd. 673. Lewis v. King, supra. 

(m) GotUieb v. Cranch, supra. WiUiams v. Atkyns, supra. Rumplireys v. 
Arabin, LI. & Goold (Plunkett) 318. Ex parte Lancaster, 4 De G. & Sm. 524. 

(fi) Bruce v. Garden^ L. R. 6 Ch. 82, supra, note {%). 
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[* 343] *in8urance money after discharge of the debt will be the 
debtor's, and it will be immaterial in such a case that the 
premiums were not actually paid by the debtor, if he has been 
charged with them in account by the creditor, and has not disputed 
his liability to pay them (o). 

PaymerU ofpremiuma by TnoHgagee wiU not deprive mortgagor of pol- 
icy, — As the mere non-payment by the mortgagor of a charge at- 
tributable to the mortgaged property cannot have the effect of fore- 
closure, the payment of the mortgagee of the premiums on the 
mortgagor's refusal will not divest tne right of the latter to the pol- 
icy after repayment by him of the advances with interest (p). The 
circumstance that an allowance for insurance was included in the 
calculation of the consideration will not entitle the debtor to a pol- 
icy kept up by the creditor, if there were no stipulation by the aeb- 
tor for an insurance. The matter is then at the option of the credi- 
tor, who, whether he effects an insurance, or by retaining the money 
becomes his own insurer, is equally entitled to the benefit of the 
arrangement (q). 

Where creditor placed in poeition of trustee, fie must account for poUcy 
money after deducting premiums. — If by the terms of the security itr 
self the creditor be placed in the position of a trustee, as if the se- 
curity be assigned to him upon trust, after payment of costs, to re- 
tain the debt and pay over the surplus, he must account for the in- 
surance-money after deducting the premiums, being within the 
principle which forbids dealing by a trustee with the trust estate 

for his own benefit (r). 
[* 344] * An agreement may be expressed or inferred, under which 
the debtor shall take the benefit of the insurance. What is 
evidence that policy should he re-^issigned with principal security on re- 
demption, — ^rlius an agreement {s) that, if redemption shall take 
place after the premiums shall have been paid for the current year, 
the mortgagor shall repay to the mortgagee such proportion of that 
premium as shall belong to the then unexpired part of the current 
year, has been held to be sufficient evidence of an intention that 
the policy should be assigned with the principal security upon re- 
demption, even without regard to subsequent words importing yet 
more clearly a right in the mortgagor to require an assignment of 

(o) Holland v. Smith. 6 Esp. 11. Morland v. hcuic, 20 Bear. 889. Brmon 
V. Freeman, 4 De G- & »m. 444. Henson v. BUickwell, 4 Hare 484, 14 L. J. Ch. 
829, 9 Jur. 890. Re St(yne's Trusts, 1 Giff. 94, 6 Jar. N. S. 1158, 28 L. J. Ch. 
888, 84 L. T. 20. Courtney v. Wright, 30 L. J. Ct. 131, 8 L T. N. S. 488, 2 Giff. 
8H7, 9 W. R 158. Lea v. Hinton, 24 L. T. 101, 6 De G. M. & G, 828. Freme 
y Brade, 2 De G. & J. 589, W. R. 789, 4 Jar. N. S. 746, Fisher on Mortgages 
974 (4tb ei ) 

(p) Drysdale v. Pigott, 8 De G. M. k G. 546, 22 Beav. 288, 25 L. J. Ch. 878, 
5 W. R. 778, 22 L. T. 198. 

(q) Freme v. Brade, supra, 

(r) Ex parte Andrews, Re Emmett, 2 Rose 410, 1 Madd. 578, Fisher on ICoit- 

gage8 975 (4th ed.)- 

is) WiUiams v. Atkyns, 2 Jo. A; Lat (Ir.) 608. 
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the policy. But the passing of letters between the parties which 
refer to the nece:<8ity tor the insurance, or a provision in the princi- 
pal (security fur payment by the debtor of the additional premiums 
whicb^in certain events might become payable upon the policy, or 
a covenant by the cegttd que vie of the annuity to do the necessity 
acts for the effecting of the insurance, are not sufficient {t) to give 
the mortgagor or grantor of the annuity a title to the policy, for 
these are only statements of or references to the terms upon which 
the transaction was affected, and afford no evidence of a contract 
which will take the case out of the general rule. Letters as evidence 
cf right to policy. — It seems that letters which have passed between 
the parties may be looked at in order to ascertain whether there 
were any contract concerning the right to the policy, where there is 
no discrepancy between the letters and the securitv (u), though it 
would be otherwise if the effect of the letters would be to vary the 
stipulations of the security (x). 

Oontraet that policy shall he re-aseigned. — Where there is an express 
contract that the policy shall be re-assigned upon the se- 
curity being redeemed, "^if the grantor shall elect to take it, [^ 345] 
the grantee may not, either before or after election, part 
with the policy for his own benefit (y). 

Position of creditor with surety for debt^ insuring dd>tor^s life. — Where 
a creditor whose debt is secured by sureties insures the life of the 
principal debtor, he is perfectly free to assign over such policies to 
the debtor or any one or more of the sureties paying the principal * 
debt. Bmtion of sureties inter se. — But as between the sureties no 
one of them can by paying the debt, and obtaining such assign- 
ment, appropriate the whole benefit of the policy, and claim con- 
tribution from his co-sureties as though such policy never existed. 
To give him such a right, the others must abandon or disclaim all 
benefit of the policy («)• ♦ 

Surety can deduct sums spent in keeping up policy, — But the surety 
who takes over the policy is entitled in an action for contribution 
to deduct from the amount received on the policy all sums spent 
by him in keeping it up, since, as the benefit is joint, the burden 
most be so also (a). 

Creditor vnthin ride Uiat trustee may not make profit, — Where a con- 
tingent interest was assigned upon trust to secure a debt, and the 
creditor insured against the contingency and received the insur- 
ance, he was held to be within the principle which prohibits a 
trustee from making an advantage out of his trust; and, the debtor 
being bankrupt, the creditor was permitted to prove only for the 

(<) Gotaieb v. Oranch, 4 De G. M. t Q. 440, 22 L. J. Ch. 912, 17 Jnu 704, Fiaher 
on Mortgages 976 (4th ed.)* 
(tt) Gottlieb V Cranch, 8tipr<i: 

(x) Squire v. Campbell, 1 Myl k G. 458, Fisher on Mortgages 977 (4th ed.). 
(y) Hawkins v. Woodgatej 7 Beav. 666, 8 Jur. 748. 

(jE) Atkins Y. Arcedeckne, 24 Ch. D. 709, 58 L. J. Ch. 64 48 L. T. N. S. 725. 
(a) Ibid. 
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balance of the debt (Jb). Life policy is ^^ properiy.^^ — A mortgage of a 
life policy is a mortgage of *' property " eo as to require an ad vaL 
stamp (c). Successum duty not payable. — A life policy does not 
create the relation of predtcessor and successor between the insur- 
ers and the assured, or any assignee of the assured, so as to attract 

succession duty (d). 
[* 346] ^Policy as collateral security y mortgagor's interest being de- 
feasible. — In the second class of mortgages of life policies 
come tenants for their own or other lives, annuitants, or persons 
with a defeasible interest in mortgaged property. In such cases, 
according to the tenure of the mortgagor, insurance is made either 
on his own life or on the life upon the duration of which his inter- 
est depends. And such insurance is a further security to the mort- 
gagee in case the tenant for life dies without paying the mortgage- 
money, or the tenant for life loses his estate by the death of me 
cestui que vie. 

The mortgagee may make such an insurance a condition prece- 
dent to lending, ana there is no objection to such a policy Dein? 
effected in the name of the mortgagor; but the mortgagee should 
be careful to ascertain that the mortgagor has an actual and insur- 
able interest in the life insured at the time the policy was effected. 
Court cannot campd insurarice for the purpose of perfecting security. — 
But he is under no obligation independently of contract to effect 
such an insurance, and the High Court of Justice has no more 
power than had the Court of Chancery when directing money to 
DC raised upon estates of the kind now in question to compel per- 
sons who have an insurable interest in the lives upon which such 
estates depend to effect policies on such lives as part of the security 
for the money directed to be raised (e), nor can a bankrupt he 
obliged to insure himself or be examined with a view to msur- 
ance (/). 

Mortgagee can add premiums to security. — In such mortgages it is 
usual, if not invariaole, fDr the mortgagor to covenant to pay the 
premiums. If he fails to do so, the mortgagee can pay them, and 
add them to his security. If the policy be let drop, or none be ef- 
fected or stipulated for, the mortgagee clearly has an insurable in- 
terest in an event which may terminate his security such as \p en- 
able him to insure the life of the tenant for life or cestui que 
[* 347] vie. If he does so, the *in8ured is wholly his own, and the 
mortgagor has no claim on it (/). 



(6) Ex Darte Andrews, 2 Rose 410, 1 Madd. 673. 
) Caldwell t. Dawson, 5 £: 
[) 16 k 17 Vict. c. 61. B. 17. 



(c) Caldwell r. Dawson, 5 Ex. 1, 14 Jur. 316. 

(d) 16 & 17 Vict. c. 61. B. 17. 

(e) Grantley v. Garthwaite, 6 Madd. 96 Fisher on Mortgages (4th ed.) 18. 
(/) Ex parte Bullock, 16 Q. B. D. 698. Re Betts, Times L. R. 598. 

(/) GoUlieb v. Cranch, 4 De G. M. & G. 440, 17 Jur. 704, 22 L. J. Ch. 912. 
WtUiams v. Aikuns, 2 Jo. & Lat (Ir.) 603. Bashford v. Cann, 33 Beav. 109, 9 
L. T. N. S. 43, 1 1 W. R. 1087. Humphrey v. Arahin, LI. k Goold {temp. Plunkett) 
218. Ex parte Lancaster, 4 De G. & Sin. 624 See also Knox v. Turner^ 6 Gb. 
App. 615, 89 L. J. Ch. 760, 23 L. T. N. S. 227, 18 W. R. 87». 
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Power of sale an breach of covenant to insure. Power to appoint re- 
ceiver. — By 8. 19 of the CoDveyancing Act, 1881, a power of sale 
is made an incident of all statutory mortgages in the absence of any 
contrary, varying, or limiting stipulation. And by s. 20 (iii.) there- 
of such power of sale will arise on breach of a covenant to keep on 
foot a lite policy or policies as a collateral security to themort^stgee 
of the life interest Q^), and the power to appoint a receiver given oy 
s. 24, where the power of sale has arisen, enables a mortoigee to 
• appoint such receiver and authorize him in writing, sub-s. 8 (iii.), 
to employ the moneys received by him, after satisfying certain 
prior outgoings, in paving the premiums upon life, fire, or other 
policies properly payable under the mortgage deed. 

How proceeds of policy applicable. — By s. 22 (2) the proceeds of a 
life policy, which is a security within the mortgage deed, are to be 
applied as money arising from a sale of mortgaged property (h). 

Policy is ^ property. ^^ — ^A life policy is property within the mean* 
in^ of H. 19 (1), see s. 2 (1), and the power of Sale consequently ap- 
phes to that also, as well as to any realty or chattels within a mort- 
gage deed. So that the mortgagee can sell and assign (i) a life pol- 
icy if the mortgagor does not comply with the terms of the mort- 
gage deed. He can also forclose {k). 

Uortgage upon trust: mortgagee cannot sell. — In Dyson v. Morris (J) 
it was held by Wigram, V. C., that although on a simple 
mortgage of a policy of '''assurance the mortgagee, in default [* 348] 
of payment, is entiued to a sale under the decree of a Court 
of Equity, yet if the policy have been assigned to the mortgagee 
upon trust to receive the money to become payable, and thereout to 
pay the expenses and mortgage debt, and pay the residue to the 
mortgagor, the Court cannot direct a sale of the policy. The mort- 
gagee mugrt; wait until the death of the mortgagor before he can 
m&le his security available. 

Covenant to keep up policy. Breach. Damages. — Where a policy of 
life assurance is mortgaged, and the mortgagor covenants to keep 
up and restore the policy, and breaks his covenant, the mortgagee 
has an action for damages, and the measure of damage is : — 

(i.) The amount of premiums, if any, paid by the mortgagee to 
keep up the policy and interest thereon. 

(li.) The amount necessary to renew the policy, if it has dropped 
in consequence of the mortgagor's default (m). 

(g) Wolstenholme & Turner's Conv Act (3rd ed.) p. 66. 

(A) See BosvDtU v. Coaks, 23 Ch. D. 802. 

(t) But see Drysdale v. Pigott, 8 De G. M. & G. 646, 22 Beav. 288, 26 L. J. 
Ch. 878, 27 L T. 310, 4 W. R. 778, 2 Jur. N. S. 1078. 

(At) Parker v. MarquU of Anglesey, 20 W. R. 162, 26 L. T. N. S. 483. Ki'ngs^ 
ford V. Swinford, 7 W. R 668. 

(Z) 1 Hare 418. 

(m) 2 Day. Conv. pt 2, 68, and cases there cited. Fisher on Mortgages 451 
(4th ed.) 
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(iii.) In case of a loss, the amount of the loss (not exceeding the 
mortgage debt) (n). 

Where the covenantor commits suicide, the policy being on his 
own life and in trust, the trustees cannot recover damages from his 
general estate under such covenant (o). 

Covenant to repay premiums. Damages for breach. — ^Where the mort- 
gage deed contains a covenant by the mortgagor to repay any pre- 
miums paid by the mortgagee, the latter has his remedy, either on 
that covenant for the amount so paid by him, or on the covenant 
to keep up the policy, in which latter case the measure of damages 

would be just the same where no loss had happened. 
[ *349] ^Covenant to keq> up policy and poioer to add premiums to 
debt. — Where the mortgage contains a covenant by the 
mortgagor to keep up the policy, but no covenant by him to repay 
to the mortgagee any premiums spent by him, but a power to pay 
and add to the mortgage debt, only nominal damages will be given 
in an action for breach of the covenant (p), as the deed itself pro- 
vide s a remedy for the breach by adding the sums paid to the 
mortgage debt. 

Mortaage to company ^ pt^emiums ^^jvst allowances." — Where a 
policy has been mortgaged to the insurers, and the mortgagor has 
agreed but failed to pa^ the premiums, they will, on taking the 
accounts, be treated as just allowances to the insurers as mort- 
gagees (g), if they have kept alive the insurance, but not other- 
wise (r). If allowed, they will be added to and bear interest at 
the same rate as the principal debt 

Mortgagee cannot add premiums unless express contract. Except un- 
der Oonveyatncmg Ad^ 1881. — ^A mortgagee could not insure and add 
the premiums to the mortgage debt in the absence of an express 
contract authorizing him to do so (s). This, however, is varied by 
44 & 45 Vict. c. 41, s. 19 (ii.), under which a mortgagee may insure 
against loss by fire, and the premiums will be a charge on the 
property. 

Executor should keep up policy. — An executor who dropped a 
policy on the life of a debtor -to the testator's estate without con- 
sulting those beneficailv interested has been held liable for the 
whole sum which woula have been received if he had kept up the 
policy (0- 

Breach of covenant by going out of Europe. Damages. — Where a 
deed by which the defendant assigned to the policy on his own 
life contained a covenant that he would not do anything to 

(n) Mayne on Damages 241 (8rd ed.). 

(o) Dormay v. Borrodaile, 10 Bear. 886, per Lord Langdale. 

(p) Broum v. Price, 4 Jur. N. 8. 882, 6 W. R. 721, Fiaher, p. 851 (4th ed). 

Cq) Fitz WiUiam v. Price, 4 Jur. N. S. 889, 81 L. T. 889. Brotan v. Price, 
supra. 

(r) Gray v. Ellison, 1 Giff. 488, Fisher, p. 861 (4th ed.) 2 Jur. N. S. 511, 25 
L. J. Ch. 666, 4 W. R 497, 27 L. T. 166. 

('9( Brooke ▼. Stone, 84 L. J. Gh. 26. 12 L. T. N. S. 114, 18 W. R. 401. 

(0 Gamer v. Moore, 8 Drew, 277, 24 L. J. Ch. 687. 
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forfeit the policy, and a forfeiture accrued through the *de- [* 350] 
fendant's going beyond the limits of Europe without 
the license of the company, the damages were assessed upon the 
present value of the policy, to be calculated by an actuary, taking 
mto consideration that the defendant covenanted to pay and should 
pay premiums on the policy (u). 

Wnat a mortgage of life 'policy should contain, — Where a policy of 
life assurance is mortgaged, the mortgage deed should contain : — 

(i.) A covenant to keep up the policy. 

(ii.) A covenant to restore it if it lapses. 

(iii.) An authority to the mortgagee to keep up or restore the 
insurance, in caBe of^ default by the mortgasor, and to recover the 
money so expended, or to add premiums to tne mortgage debt 

Money advanced for keeping up a mortgaged policy or effecting 
a new policy in lieu thereof is exempted from the ad valorem, stamp 
duty by the Stamp Act, 1870 (»), e. 107. 

(») Hau>Hn8 v. CouUhurst, 5 B. A; S. 848, 88 L. J. Q. B. 192. 12 W. R. 825. 
(v) 88 A; 84 YicU c 97. 
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[* 361] *CHAPTER XVIH 



LIEN. 

Policies. Lien. Leslie v. French. — Besides rights to or in policies 
accruing to persons (other than the person taking out the same) by 
way of assignment or charge, numerous questions arise as to lien 
on policies. In a very recent case, Ledie v. French (a), the law as 
to one branch of this subject has been summed up and digested by 
Fry, L. J., who said as follows : — 

Lien may arise by paying premiums. — "A lien may be created upon 
the moneys secured by a policy by payment of premiums in the 
following cases: — 

Ccmtract vnth owner. — " 1. By contract with the beneficial owner 
of the policy Q). 

By virtue of tnisteeship. — " 2. By reason of the right of the trus- 
tees to an indemnity out of the trust property for money expended 
by them in its preservation. 

By subrogation. — ^' 3. By subrogation to the rights of the trustees 
of some person who may have advanced money at their request 
for the preservation of the property. 

By right of incumhrancers to preserve security. — ^^ 4. By reason of the 
right vested in mortgagees or other persons having a charge upon 
the policy to add to that charge any moneys which have been paid 
by tnem to preserve the policy." 

Example of lien by contract. — An instance of the first class of cases, 
viz., the creation of a lien by contract with the beneficial 
[* 352] owner *is to be found in the case of Aylwin v. WHJty (6), 
where Kindersley, V. C.,held "that where a mortgagor had 
contracted with the mortgagee to pay the premiums, ana there 
were sureties for the performance of this contract by the mortgagor^ 
and the sureties had oeen called upon and had paid the premiums, 
the^ were entitled as against the inortgagor to a lien upon the 
policy-moneys. It is obvious that in t£is case the sureties were, 
by contract with the principal debtor, entitled to the benefit of all 
the securities which the mortgagee could have enforced, and 

(a) 28 Ch. D. 562, 62 L. J. Ch. 762, 48 L. T. N. S. 664, 81 W. R. 661, con- 
firmed by Falcke v. Scottiah Impenal, 84 Ch. D. 234, 86 W. R. 143. 

(6) 9 W. R. 720, 80 L. J. Ch. 860. 

^ Premiums voluntarily paid on life of another cannot, in absence of any 
understanding, be recovered of the beneficiary.^ and person so paying has no lien 
for such payments upon the proceeds of insurance collected by him as agent of 
Buch beneficiary. Meier v. Meiers 88 Mo. 566* 
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amongst others to a charge for the premiums paid. Examiples of 
lien by virtue of irusUenhvp and by subrogation. — The Becon<l ana third 
classes of cases are well illustrated by Clack v. Holland (c), in which 
it was held that trustees who paid moneys under circumstances 
which gave them no right to a charge could not create a charge in 
favour of a third person from whom they borrowed moneys. To 
the same class may be referred the case of Oill v. Downing (e2), in 
which mortgages, whose title as such was good after, and only after, 
the death of the tenant for life, were held entitled to a lien during 
the subsistence of the tenancy for life. The mortgagees were put 
by suBrogation in the place of the trustees. Again, in the case of 
ibdd v. Morehouse (e) tne right of trustees to create a lien by subro- 
gation of their rights was recognized, and it was determined that 
a person paying at the request of the trustees did not lose the right 
to the lien simply because the trustees might possibly have taken 
some other course to preserve the property." His lordship con- 
tinued: ''Such appear to me to be the classes of cases in which a 
lien is created by payment of premiums. I am further of opinion 
that, except unoer the circumstances to which I have referred, no 
lien is created by the payment of the premiums by a mere 
stranger or by a part *owner. Payment of premiums by mere [* 353] 
Granger gives no lien, — I will first consider the case of pay- 
ments by a mere stranger. On principle it is difficult, if not im- 
possible, to see why sueh payments, which when made without 
contract or request are a mere impertinence, should create a lien 
upon the property. It is evident that in themselves they would 
not even create a ground of personal action against the person 
eased by the payment of moneys by A. for B. gives no ground of 
action against £., unless they are paid on his request. Further, 
Uie law relating to 'confusion' appears strongly to show that no' 
such right would exist If I pour my gold into your heap, or put 
my silver into your melting-pot, or turn my com into your 
granary, I have no right to an account or any relief against you,* 
but, on the contrary, I have actually transferred the property in' 
what was mine to the person with whose property I have mingled 
it Again, the authorities seem to me to be very clear upon this 
point In the case of Burridge v, Row (/), Knight Bruce, L J., 
used the following language : — ' Nothing that has been stated to mo 
has had the effect of persuading me that without contract for that 
purpose the mere fact of making payments of the premiums, 
however necessary that might be for the preservation of the 
property, would give the party making those payments a title to 
the property. A mere stranger by paying tne premiums on a 
policy cannot acquire a lien on it. He can only acquire a lien by 

c) 19 Beav. 262, 2 W. R. 402, 18 Jur. 1007, 24 L. J. Ch, 13. 



(c) 19 Beav. 262, 2 W. R. 402, 18 Jur. 1007, 24 L. J. 
\d) XJ Eq. 816, 80 L. T. N. S 157, 22 W. R. 860. 
\e) L. R. 19 Eq. 69, 23 W. R. 155, 82 L. T. N. S. 8. 



{/) Burndge v. Bow, 1 Y. A C. Ch, C. 183, 191, 683, 13 L. J. Ch. 173, 8 
Jnr. 299. 
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Bome contract with the persons beneficially interested in it, or with 
the trustee, where the trustee himself might have obtained a 
lien.'" 

Payment of premiums by part owner per se gives no lien. — The 
learned Lord Justice Fry further said in the same case (JLesUe v. 
French) — **With regard to payments made by a part owner, it 
appears to me that except by contract such payments give no title 
to the person making them against the other partrowners 
[* 354] of the *policy. Payments by mortgagor. — That payments by 
a mortgagor who in equity is part owner with the mortgagee 
create no lien as against the mortagee was determined by Romilly, 
M.R. (g). By tenant for life. — And generally speaking, it is clear 
that money laid out by the tenant for life in improvements on the 
estate creates no lien against the remainder- man (A). Under 
voidable assignmsnt. — Again, in Penned v. Millar (i), the Master of 
the Rolls had to deal w^th a case in which A., the owner of 
policies, had as a part of a transaction avoidable for fraud assigned 
them to B., and had covenanted to keep them up. B., claiming 
under the assignment, had paid premiums. A. instituted a suit to 
set aside the transaction on the ground of fraud, and the Master of 
the Rolls decided the assignment was a valid security for the 
moneys actually advanced, and not for the premiums paid by B., 
which was a voluntary payment 

In this case it is evident that until the transaction was avoided, 
A. and B. both had interests in the policies, and yet the payment 
by one of the persons so interested was held to create no Uen as 
against the other. 

Right of contribution gives no lien. — ^The law of contribution does 
not apply, for (1) it arises only between persons joined for a com- 
mon purpose, or who stand in the position of tenants in common 
or co-parceners. 

(2) The right to contribution is a personal right, and the remedy 

personal, and there is no lien for uie amount of the 

[* 355] moneys in respect of which the right ^^^arises. This was 

decided by Lord Eldon in ex parte Young (ib), overruling 

Lord Hardwicke. 

JVo lien on policy where premiums paid by tenant for life, — Where the 
tenant for life under a settlement of a residuary estate, which com- 
prised an annuity, and a policy on the life for which the annuity 
was held, paid premiums on the policy which the trustees had 

Eower to retain in specie and keep up, she was decided tb have no 
en on the policy for such payments, since the policy was kept up 

{g) Norris v. Caledonian Ins. Co., 8 Eq. 127, 132, 20 L T. N. S. 989, 17 W. 
R. 954. 

{h) Tenants improving under the Settled Land Act, 1882, must insure for the 
benefit of the remainderman. See Waughs Trusts, 46 L. J. Ch 629, 25 W. 
R. 656. 

(t) 23 Beav. 172, 5 W. R; 215, 29 L. T. 85. See Ikuv^ y. Cnift, 9 Ir. Ch. 19 
(1858) . 

\k) 2 v. ft B. 242. 
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for the benefit of the estate (0- It should be observed that the 
irastees had power to retain enough out of the income to pay the 

Eremiums on the policy, and the Court considered that thev might 
e taken'to have done so, which would only have diminished the 
actual income of the tenant for life equally wiUi the payments she 
herself made. 

Lien upon a policy may arise in other ways than by payment of 
premiums under the circumstances before stated. 

Lien by depoait of policy. — Although mere deposit of a policy upon 
an advance of money, without notice to the insurance office of the 
deposit, will not suffice to constitute an equitable mortgage of the 
policy, it may create a lien thereupon, if such be the intention of 
ttie parties, even though not a word passed at the time the deposit 
was made (m). 

Further advances covered. — And an equitable charge may be 
created by mere deposit, accompanied by notice to the office (n), 
and as the Court would infer from that deposit that the 
money then advanced should be charged as if there was *a [* 356] 
written agreement, additional advances would also be so 
charged unless a contrary intention appeared (o). 

Lien by persons commissioned to effect a policy. — Insurance brokers 
have a general lien on the marine policies effected by them, for 
the general balance due to them from their principals (p). This 
rule applies to land policies when effected through such brokers, 
but depends on the custom of a particular calling. Even with 
them no lien can be claimed if the policy has been deposited with 
them for a special purpose (q). If one broker is employed by an- 
other broker to effect a policy for that other's principal, the sub- 
agent has still a lien on the policy for premiums due from the 
broker who employed him (r). 

Solicitor's lien, — A solicitor may have a lien on a policy of insur- 
ance for his costs. Such lien is only a passive remedy, giving no 
claim to the fund secured by tlie policy, but merely a right to em- 
barrass the person who claims the fund by the non-production of 
the documents of title. A solicitor is not bound to give the insur- 
ance office any notice of his lien, since owing to the nature thereof 

(I) Waugh's Trusts, 46 L. J. Ch. 629, 25 W. R. 666. Browne v. Browne, 8 
W. R. 726. See also Money v. Gibbs, 1 Dr. & Wal. (Ir.) 894. 

(m) Gibson v. Ocerbury, 7 M & W. 665, 10 L. J. N. S. Ex. 219. Chapman 
T. Chapman, 13 Beav. 811, distinguished in Maughan v. BidUy.S L. T. r^. S. 
809. Rummens v. Hare, 1 Ex. D. 169, 84 L. T. N. S. 407, 24 W. R. 885. Green 
V. Ingham, L. R. 2 C P 525. See Conwajf v. Britannia, 8 Lr. Can. Jur. 162. 

(fi) Ex parte Kensington, 2 V. & B. 88, per Eldon, C. (1878). Ferris v. 
MuUins, 2 Sm. & Giff. 878, 18 Jar. 718. 

(o) Ex parte Langstone, 17 Yes. 227,_per Eldon, G. (1810). See EUis t. 
Kreutginger, 27 Missouri 811. Talbot v. lYere, 9 Ch. D. 668, 572, 27 W. R. 148. 

(p) See Cross on Lien, and cases there cited, 277, 899. CasUing v. Aubert, 2 
East 826 (1802). 

(g) Jtfutr y. Fleming, 1 Dowl. & Ry. K. P. 29. 

(r) Dixon v. Stan^field, 10 C. B. 898. Fisher v. Smith, 4 App. Cas. 1, 48 L. 
J. Q. B. 411, 89 L. T. N. S. 430, 27 W. R. 118. 

285 



* 357 THE LAWS OF INSURANCE. 

he would not by such notice convert the insurerd into trustees for 
him, and failure to give such notice is in no way such negligence 
as to deprive him of his lien (a). He cannot be made to part with 
the policy till he is paid, except upon terms (Q, such as 
[* 357] payment mto court of the policy moneys, or preservation *bf 
the lien by the insurers. But it is douotful whether such 
a lien could be enforced by suit at all (w). 

Right to stop in transitu gives no right to insurance. — Lien in 
vendor and right to stop in transitu do not entitle the vendor to the 
proceeds of policies effected by the purchaser on the goods 
sold («). 

Vendor's lien subrogated to insurers, — When an unpaid vendor 
who is insured recovers from the insurers, the insurers are entitled 
to his lien as against the purqhaser, and if the vendor recover from 
the purchaser too, he must refund the insurance (y). 

Lisn created by deposit by person out of iurisdiction with one 
within, — ^Where a policy granted to a person domiciled outside the 
jurisdiction is deposited with a person within the jurisdiction to 
answer a debt by a contract made within the jurisdiction, a lien 
thereon will be acquired by the depositee, and will not be affected 
by the bankruptcy in his own domicile of the depositor («). 

Creditor having two debts secured by policy surety of one debt cannot 
claim the policy after payment. Lien drops with policy. — Where a 
creditor has his debt secured by a policy and guaranteed by a 
surety, and. also has a lien on the policy for another debt, the 
surety is not entitled to the policy on paying the debt, but his 
rights are subject to the lien (a). 

When a policy drops, the lien drops with it (6). 

Lien by mortgagor paying premiums. — If a mortgagor after bank- 
ruptcy pays premiums to keep tip a mortgaged policy, he is not 
entitled, in the absence of special agreement, to a hen on the policy 
for the amount so paid (c). 

(*) West of England v Batehehr, 30 W. R. 864, 61 L. J. Ch. 199. 46 L. T. 
N. S. 182. Petty v. Wathen, 1 De G. M. & G. 16. Richards v. Plaiel, Crai^ k 
Ph. 79. Steadman y, Webb, 8 My. k Cr. 846. See Dearie v. HaU, 8 Buss. 1, 
for rules as to priority in regard to choses in action. 

(t) Bichards v. Platelf Cr. k Ph. 79 at 84, per Cottenham, C. Limerick Co. y. 
O'FerraU, 1 Ir. Jur. 93. 

(u) Stedman v. Webb, 4 My. k Cr. 846, per Cottenham, C. (1889). 

(«) Bemdton v. Strang, Z Ch. App. 688 16 W. R. i026, per Cairns, C.(1868), 
distinguishing Worrall v. Johnson, 2 Jac. k W. 214. 

(y) CasteUain v Preston, 11 Q. B. D. 380, 52, L. J Q. B. 866. 49 L. T. N. S. 
29, 81 W. R. 667, per Bowen, L. J. 

(z) Le Feuvre v. Sullioan, 10 Moore P. C 1. 

(a) Fairbrother v. Woodhouse^Q L. T. 94, 6 W. R. 12, 28 Beav. 18, 26 L, J. 
Ch. 81. Jeffrey's Policy, 20 W. K. 867. 

(6) Busteed v. Western England, 6 Ir. Ch. 668. Norris v. Caledonian Ins. 
Co , 8 Eq. 182. 20 L. T. N. S. 9:^9, 17 W. R. 954. 

(c) Saunders v. Dunman, 7 Ch. D. 826, 47 L. J. Ch. 888, 88 L. T. N. S. 416, 
26 W. R. 897. Falcke v. Scottish Imperial, 84 Ch. D. 284. The6% cases 
explain Shearman v. British Empire Mutual, L. R. 14 Eq. 4, 41 L. J. Ch. 466, 
20 L. T. N. S. 570, 20 W. R. 620. 
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CONFUGTINQ CLAIMS. 

When company ahovld interplead and not pay into court, under 
10 & 11 Vict, c, 96. — ^When conflicting claims are made on an 
insurance company in respect of a policy, the proper procedure is 
to interplead (a), and not to pay into court under the Trustees' 
Relief Act (6), the insurers not being trustees or stakeholders, but 
debtors. 

The practice of paving into court under that Act had been often 
used (c), until Jessel, MiR., pointed out that unless the policy was 
a trust policy the Act did not apply. 

The insurers cannot interpleaa if they have any adverse claim 
in respect of the subject-matter (d). In Ireland it has been held 
that tney cannot interplead if one claimant offers a sufficient 
indemnity, and that if ne offers indemnity and they are not satis- 
fi^, they should pay into court under the Trustees' Relief Act («\ 

When an action is commenced by a claimant on a pctlicy, if it is 
not so framed as to bring the other claimants before the Court, the 
insurers may interplead, and have the first action stayed (/). 

An offer should be made to pay interest on the policy 
moneys (^), since a policy bears interest under *3 &4 Wm. [ *359] 
IV. c. 42, s. 28 (A), for it would seem that submission to pay 
the moneys to the persons found to be entitled will not remove the 
obligation to pay interest even if conflicting claims through no fault 
of the insurers delay such payment {%), unless any arrangement 
has been come to that the money should not be invested or brought 
into court (Jc). 

Payment under decree indemnifies company. — ^If the insurance com- 



(a) See Prudential v. Thomas, 8 Ch. App. 74, 87 L. J. C. H. 202, 16 W. 
R. 470. 

(6) Haycock's Policy^ 1 Ch. D. 611, 46 L. J. .Ch. 247, 24 W. R. 291, disap- 
proving the United Kingdom Life. 84 Beav. 493. 13 W. R. 645. 

(c) Chapman v. Barnard, 17 W. R. 369. Webb's Policy, 2 Eq. 466, 15 W. 
R. 529. Cobb's Pblicu, 15 W. R. 29. 

(d) Bignold v. AucUand, 11 Sim. 28, 80 (1840), per ShadwelL V. C. 
(c) Chapman v. Besnard, 17 W. R. 859 (1869), per Lord O'EAgfOL 
If) Prudential Co. v. Thomas, supra. 

Ig) Bignold v. AiuHand, sum-a. 

(A) Bvshnan v. Morgan, 6 Sim. 686 (1888). 

(t*) French ▼. Boyal Exchange Co , 6 Ir. Ch. 628 

{.k) Same case on appeal, 7 tx. Ch. 628 (1868). 
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Sany pay under decree moneys payable under a lost policy, such 
ecree is sufficient indemnity (/)• 

Payment to trustees good. — The insurance can safely pay a trustee 
of a policy even if under the trust he has no express power to give 
receipts (m). 

Can policy be taken in execiUionf — The authorities conflict as to 
whether a policy can be taken in execution under a fi. fa. In Ire- 
land it has been held that a policy of life insurance is not such a 
security for money as can be taken by the sheriff (n). In England 
the contrary has been held Qo) ; but the Irish case was not cited to 
the Court, and in the latest case in Ireland ( p), the Court fully dis- 
cussed both authorities, and followed l^e previous Irish decision. 
Canadian policies usually provide that a fixe insurance shall cease 
on the property being tanen in execution. 

(l) England y. Tredegar, 1 Eq 844, 86 Beav. 266, 86 L. J. Ch. 886, following 
Crokatt y. Ford, 26 L. J. Ch. 552, 4 W. R. 426, 2 Jur. N. S. 436, i^ prefereoce 
to Btuhnan v. Morgan, supra. 

[m) Femie v. Maguire, 6 Ir. Eq. 187. Ford v. Ryan, 4 Ir. Ch. 842. 

In) AUeyne v. Darcey, 6 Ir. Ch. 66 (1856). 

[6) Stokoe v. Cowan, 29 Beav. 687, 80 L. J. Ch. 882, 4 L. T. N. S. 005, 9 W. 
E.801. 

(p) Sargeant*s y. Tnuts, 7 L. B. Ir. 66. 
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♦CHAPTER XX. [* 360] 

OOMPANIES. 

What depends on manner of company's conatitutum. — The mode in 
which an insunince company is constituted determines the manner 
in which it shall sue and be sued, and the character of the liability 
of its members. But whenever be tlie means by which such com- 
pany is constituted, its powers and liabilities, and the method of 
Its management, are peculiar to itself, and are deteripined by the par- 
ticular provisions of the statute, charter, or other instruments under 
which the company is created. These (jrovi-sions are important to 
shareholders, policy-holders, and all other persons having dealings 
with the company ; because by the r^istration now necessary under 
the Companies Act, 1862, all persons »re deemed to have notice of 
them. 

CUusiJication, — Insurance offices may be classified irrespectively 
of the manner or nature of their constitution as follows : — 

Proprietary, — 1. Proprietary offices which are joint-stock partner- 
ships, with a subscribed or guaranteed capital, the partners where- 
in absorb the whole profits of the undertiking. 

Iftxed, in which policy-holders share profits. — 2. Offices set up for 
profit to the shareholders, but which also give the policy-holders 
certain advantages in the way of a share of the profits, usually 
cilled a bonus or a periodical rebate in the amount of their pre- 
miums; but they do not admit the policy-holders as partners, nor 
render them liable has such. 

These mixed companies arethemostcommon; in fact the 
lateLord Justice Janiessaid : " Every life assuninco*8ociety [* 361] 
is substantially and materially a mutual life assurance 
society. The method by which it is intended to provide for the 
pjiyment of the sums secured by the policies is by investing the 
premiums and accumulating the money so as to ioim a fund out 
of which the claims are ultimately to be satisfied. The capital of 
the shareholders and the sums which the sharehttlders undertake 
and make themselves liable to pay, are in truth only a guarantee 
againnt the possible contingency of the accumulated insurance 
fund being found insufficient" (a). 

Miitxjud. — 3. Offices established for mutual insurance, wlieie the 
policy-holders are themselves the proprietors, and wiiere the prin- 
cipal object of the society is rather the protection of its 
members against loss than the acquisition of ]>rofit. It was there- 

(a) Gramst Case, 1 Ch. D. 821, 46 L. J. Ch. ^21, 88 1.. T. N. S. 70S. 
19 POBTER ON INSURANCE. 28d 
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fore doubted whether 8U(h an association required registration 
under the Joint Stock Companies Act, 1862, but the necessity for 
registration has since been judicially determined (6). 

Friendly societies are also for the purpose of mutual insurance. 
They require registration under the Iriendly Societies Act, 1875. 

Companies under special statute. — 4. Offices set up by the State to 
encourage providence and thrift, such as the Government Insur- 
ance and Annuity Department, and the special modes of insurance 
provided by Acts of Parliament for departments of the Civil Ser- 
vice, and in India (c). 

Kind of companies. — Except those risks that are taken by under- 
writers at Lloyd's, the whole of the insurance businecss other than 
marine is carried on by companies, most, though not all, of 
[* 362] which are incorporated. The continuousness *of corporate 
existence is favourable to the assured (eQ, and the business 
itself being reducible to a routine and system, is especially suitable 
for a joint-stock partnership (e). 

The various companies which carry on insurance business have 
been constituted in different ways, and the form and mode of their 
constitution is still to some extent important as determining— (1) 
the rights inter se of the joint stock or shareholders, (2) the poweiB 
and mode of contracting given and prescribed to the company, (3) 
the extent of the shareholders' liability on the contracts made, 
(4) the manner of suing thereon, (5) the means of enforcing 
ju^ment thereon. 

Formation of companies. — The modes in which existing insurance 
companies have been formed are — 

A. By deed of settlement. 

B. By royal chapter, 
c. By special statute. 

D. By letters patent 

E. Under the various Companies Acts. 
These different modes of creation produced — 

(1) Mere common-law partnerships. 

(2) Corporations. 

(3) Qmsi corporations, suing by and being sued in the name of 

one of their members (/) or a roistered public officer. 
[* 363] *(4) Joint-stock companies registered and incorporated 
under the Companies Acts. 

(6) Re Padstow Total Loss AssocieUion, 20 Ch. D. 187, 61 K| J. Ch. 344, 45 
L. T. N. S. 774, 80 W. R. 326. 

(c) Boldero v. H. £. J. C, 1 1 H L. C. 406. Underwood's Case, 4 L R. 4 H. 
L. 680. Edwards v. Warden, 1 App. Cas. 281, 9 Ch. App- 495. Robertson's 
Case, 12 Moore P. C 4000. Davies v. Trustees of Madras Fund, 12 Moore P. 
C. 403 n., 7 Moore Ind. App. 864 n. 

(d) See Adam Smith's Wealth of Nations, p. 840, edn. by M'Culfoch, bk. 
V. c. 1, a. 1. 

(e) 2 Stephen Comm. 126 (8th ed.). 
(/) 7 Wm. IV. A 1 Vict c 73, a. 8. 

290 



I 



COMPANIES. * 364 

The first charters granted to insurance companies were given un- 
der permission by statute. 

These charters were in the nature of monopolies, whence the 
need to apply to Parliament for authority to grant them. 

Few charters seem to have been granted to any insurance com- 
pany by the Crown independently of Parliament (g). 

Royal Eaxhange and London Assurance. — By 6 Geo. I. c. 18, Par- 
liament empowered the King to grant two charters, constituiinff 
two marine insurance corporations, viz., Uie Royal Exchange ana 
the London Assurance (A), and forbidding all other corporations 
for marine insurance. The purpose of thirt Act was to create two 
solvent insurance companies, to suppress all bubble companies and 
bodies presuming to act as corporate bodies without legal author- 
ity, ana to give the two companies a monopoly of insurance as a 
business for corporate bodies (t). 

ConstitiUion of companies, — The corporations remain, but their 
monopoly has been removed ( j), while, on the other hand, they 
have been permitted to insure over a wider area and against more 
ri^ks than those contemplated by the original charter. 

Special statutes. — Special statutes under which certain insurance 
associations are formed have the effect of charters, and clotbe such 
companies with all the attributes of corporations. But most of the 
special Acts appear to do little more than provide for the mode of 
suing and being sued. 

Very few insurance societies have actually been *formed [* 364] 
by a private Act; but many societies already existing, but 
unincorporate, have found it advantageous to apply for and to ob- 
tain incorporation, more especially those domiciled in Scotland. 

Letters Patent Act. — By the Letters Patent Act (^•) the Crown is 
empowered, on the application of any company formed by deed of 
partnership, to grant to such a company letters patent, authorizing 
it to sue and be sued by an officer named for the purpose, and by 
such letters patent to limit the liability of the members of the 
company. 

The company, on obtaining this privilege, comes under certain 
regulations as to the registration of various particulars connected 
with its constitution and other matters pointed out in the Act. 

This Act is not compulsory but permissive, granting a privilege 
to those who choose to apply for it. It is still ^n force, but applies 
only to companies formed before September 8, 1844, when the 
Joint-Stock Companies Act was passed 0. 

Object of JointrStock Companies Act. — "The leading purpose of the 



(g) Clifford on Private Bill Legislation, vol. 2, p. 698. 
(A) a 12. 

(t) S. 18. As to the history of this Act and 6 Qeo. IV. c. 87, see Clifford on 
Private Bill Legislation, vol. 2, p. 570. 
(j) 6 Geo. lY. c. 114. 
(k) 7 Wm. IV. & 1 Vict. c. 72. 
(i) Taylor on Joint Stock Companies, p. 910 (1847). 
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« 

first Joint-Stock Companies Act (m) was to enablfe a permanent 
company, consisting of changing shareholders, to make binding 
contracts, and sue and be sued, and do ul\ the ucts necessary for 
carrying on a trade. The preamble expresses an intention to invest 
them with the qualities and incidents of corporations with some 
m^vlifications iimi subject to someprovisions and regulations" (n). 

7 <Sc 8 Vict, c, 110^ 8. 2 {1844). — Every assurance company or ab- 
Bociaiion for the purpose of assurance or insurance upon lives, or 
tig.iinst any C(Hitingency involving the duration of human life, or 
against the risk of loss or damage by fire or by storm or 
[* 365] otljer casualty, or for granting or purchasing *annuiiies on 
lives, and every institution enrolled under any of the Acts 
of Parliament relating to friendly societies, which institutions shall 
make assurances on lives, or against any contingency involving the 
duration of human life to an extent upon one life, or for any one 
person to an amount exceeding £200, whether such companies, so- 
cieties, or institutions shall be joint-stock companies or mutual as- 
surance societies or both, was, if established after the commence- 
ment of 7 & 8 Vict. c. 110, 8. 2, bound to register thereunder. 

QiioM corporations, — insurance companies registered under 7 <fe 8 
Vict. c. 110, partake of corporate powers with several incidents of 
partnership, and have been termed auo^ corporations (o). But the 
privileges of the statute are accorded only to those registered under 
the statute; and if registration be made as a company, they cannot 
afterwards register so as to lead the world to suppose them a cor- 
poration (p). 

Company under 7 & 8 Vict. c. 110. — A company formed and duly 
registered under tlie first Joint Stock Companies Act (7 & 8 Vict. c. 
110) for the purpose of insurance, and al^o for the grunting of en- 
dowments, annuities, assurances during sickness, and loans, is an 
insurance company within 20 & 21 Vict c. 14, s. 27, and can sue 
witht»ut being registered under the Joint-Stock Companies Acts, 

1856-67(9). 

Companies excepted from Act. — Certain insurance companies were 
cfxcepted Jrom tiie first Joint-Stock Companies Act — (1) In respect 
of the time of their formation, if their formation was begun before 
Sept. 5, 1844, they could not be complf tely registered or 
[* 366] brought (s. 69) within the Act(r); *(2) If incorporated by 
charter or Act of Parliament; or (3) If authorizt d by letters 
patent or statute to stie and be sued. And compani« s formed after 



(m) 7&8Vict. c. 110. 

(n) Pri/ice of Wales Ins. Co. v. Harding, E. B. A B. 183, 217, 27 L. J. Q. li. 
297, 4 Jur. N.S. 851. 

(o) RidUy v. Plymouth Co., 2 Ex. 711, per Parke. B. Brice's Ultra Vires, 
p 12. 

(p) Reg. V. WhitmarsK 19 L. J. Q. B. 186. 

{q) London and Provinrial I^ocident Society r. Ashton, 12 C B N. S. 709, 
728, 11 W. R. 152, 7 L. T. N S »50. See also 26 A 26 Vict. c. 89, 8. 8. 

(f*) Taylor on Joint-Stock Compauiee, 115. 
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the Act could, though within the definition of a company therein 
avoi<i the need of regibteriug thereunder by obtaining a charter, 
private Act, or letters p .tent 

In C4>m»equeuce of tiiin exclusion of assurance companies, many 
have since nad to go to Piirliament for private Acts. 

Companies registered under 7 & 8 Vict. c. 110^ mast re-register. — The 
Companies Ad, 1862, enforces regintration oq those companies 
wiiicn have been registered under the older Act 7 & 8 Vict. c. 110 
(s), and the effect of such registration is exactly the same as if the 
company had been formed and voluntarily registered under the 
later Act (0- 

What companies must register under Companies Act, 1862. — Every 
insurance company formed since Nov. 2, 1872, must be registered 
under the Act of 1862 («). 

Companies which ought to have, but have not registered as re- 
quired, are under the disabilitieR of s. 210, and cannot sue at law or 
in equity, nor even presenta petition for their own winding up {x). 

Broadly speaking, by the Clompanies Act, 1862, p. 22, Legislature 
Intended that all a^mmercial undertakings consisting of more than 
ten persons, started after the commencement of that Act, should be 
registered. And mutual insurance as^^ociations, providing that the 
liability should he several only, are commercial undertak- 
ings for the acquisition of gain ^withinthe Act, and must be [* 367] 
registered under it; and if not so registered are illegal asso- 
ciations, and cannot be wound up p. 199 of the Act {y). 

Deeds oj settlement open to inspection, — All companies registered 
under the Companies Acts, 1862, deposit with the registrar copies 
of their deeds of settlement, and thereby the same are made avail- 
able for public inspection. An insurance company s > registered is 
entitled to an injunction to restrain another insurance company 
from using its registered name calculated to cause the one company 
to be mistaken for the other (z). 

All companif^s not so registered ate bound to print their deeds of 
settlement, and to supply them on demand to every shareholder 
or policy-holder for not more than 2s. 6d. (a). 

Effect of regi^ration. — ^The effect of the compulsory registration 



(m) 25 a Z6 Vict. c. 89, s. 4. Ex parte Hargrove. 10 Ch. App. 54o u. Re 
Padjitow Association, 20 Ch. D. 137. 51 L. J. Ch. 844, 45 L. T. N. S. 774, 30 W. 



(*) 25 & 26 Vict. c. 89, s. 209. 

it) Ramsay's Case, 8 Ch. D. 888, 46 L. J. Ch. 411, 85 L. T. L S. 654, 25 W. R. 
279. 

(m) 25 a 26 Vict. c. 89^ s. 4. Ex parte Hargrove. 10 Ch^ App^ 545 u. Re 

'adstox 
R. 326. 

(x) Re Waterloo Life Co., 41 Beav. 586, 32 L. J. Ch. 370, 1 1 W. R 134, 7 L. 
T. N. S. 4^9, 9 Jur. N. S. 291. Evans v Hooper, 1 Q. B D. 45, Ji3 L. T. N. S. 
174, 24 W. R 2.^6. 

Cy) Cmry and Hatoksley's Case, 3 Ch.'D. 522, 32 L. T. N. S. 525, 23 W. R. 
939, per Jessel, MR. 

(z) Accidental Insurance Co. v. Accident, Disease, and General Insurance 
Corporation, 64 L. J. Ch. 104, 51 L. T. 597. 

(a) 33 & 84 Vict. c. 61. 
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aforesaid is to put the insurance company so registering within all 
the rules and regulations of the Act of 1862. 

What 18 an insurance company under Companies Act, — For the pur- 
pose of that Act, any company which is not concerned solely in 
the business of insurance, but carries on there^ ith any other busi- 
ness or businesess, is deemed an insurance company (b). 

Whai ia an unregistered company, — Any company registered under 
other Acts antecedently to the passing of the Act of 1862, is an 
unregistered company withing s. 199 of that Act. In Bo/wes v. The 
Hope Life Insurance Company (c), the Act was applied to a 
company formed in 1852, and registered under the Act of 1844 
(7 & 8 Vict. c. 110), but which had ceased to carry on business 

in 1855. 
\^ 368] "^Difference between corporate and incorporate companies im- 
matencU. — The distinction between corporation and incor- 
poration seems now immaterial (d). 

Reason for incorporating by statute, per Lord Wensleydale. — '*Itis 
obvious," (says Lord Wensleydale) that the law as to ordinary 
partnership would be inapplicable to a company consisting of a 
great number of individuals contributing small sums to the com- 
mon stock, in which case, to allow each one to bind the other by 
any contract which he thought fit to enter into, even within the 
scope of the partnership business (/), would soon lead to the utter 
ruin of the contributones. On the other hand, the Crown would 
not be likely to give them a charter which would leave the corpo- 
rate the only fund to satisfy the creditors. Th$ Legislature then 
devised the plan of incorporating these companies in a manner 
unknown to the common law, with special powers of management 
and liabilities, providing at the same time that all the world should 
have notice who were the persons authorized to bind all the share- 
holders by requiring the co-partnership deed (of settlement or 
articles of association) to be registered (jg) and made accessible to 
all, and besides incluaing some clauses as to the management. All 
persons have notice of contents of deed and Acts. — All persons must, 
therefore, take notice of the deed and the provisions of the Compa- 
nies Acts in force for the time being. If the^ do not choose to 
acquaint themselves with the powers of the directors, it is their 
own fault, and if they give credit to any unauthorized persons, 
they must be contented to look to them only, and not to tne com- 
pany at large. Directors^ acts ultra vires not binding. — The stipula- 
tions of the articles of asssociation or the deed of settlement which 
restrict and regulate their authority are obligatory upon those who 

(6) See 8. 3. 

(c) 11 H. L. C. 889. 

(d) Per Cotton, L. J., in AshwdHh'y. Munn, 16 Ch. D. 868, 876, 28 W. R. 
906, 60 L J. Ch. 107. Mifcrs v. Pcngal, 2 De G M. A G. 599. 

(/) Ernest \. NichoUSy C H. L. C. 401, per Lord Wensleydale. Balfour j. 
Emesty 6 C. B. N. S. 601, 28 L. J. C. P. 170. 

(g) Companies Act, 1862. 
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deal with the company, and directors can make make no 
contract *bo as to bind the whole body of shareholders, [* 369J 
for whose protection the rules are made, unless ihey are 
strictly complied with. The contract binds the person making it, 
but no one else. Diacreticmarypowerd of directors, — Those provisions 
which give to the directors discretionary powers of management 
do not affect strangers, and the shareholders are bound by the ex- 
ercise of the discretion which they have consented to give. Effect 
of direcAory conditions. — Other stipulations are directory merely, and 
do not constitute conditions to tne exercise of the powers, but they 
may form the subject of an action by the shareholders against the 
directors for their breach of covenants expressed or implied in the 
deed." 

The doctrine as above laid down by Lord Wensleydale (^) has 
been steadily followed, but with a tendency to treat matters as di- 
rectory which Lord Wensleydale would probably have considered 
essential. 

Informal affixing of company^s seal by director. — Thus in Prince of 
Walts Assurance Company v. Harding (t), where a policy was made, 
sealed, and executed by three directors, as required by the deed of 
settlement, but without an order for the affixing of the common 
seal, and was signed by three directors and the manager, as also 
required, the Court of Queen's Bench held that the simple omission 
of such a formality did not annul the instrument, the provision 
being merely directory. What provisums directory, — And generally 
all formalities which relate merely to the internal arrangements of ' 
the insurance company will be deemed directory (k). 

And on this principle a policy issuecl by persons purporting to 
be directors has been held binding when the real directors could 
have obtained, but did not seek, an injunction against the ostensi- 
ble directors (J). 

^Powers to grant jpolicies. Invest premiums, — The chief [* 370] 
powers t'iken by an insurance company are — (1) to grant 
policies, <Scc., against particular risks, and accept premiums there- 
for, (2) to invest the premiums so received in manner most profita- 
ble to the company and compatible with their obligations as in- 
surers. The other powers taken are merely incidental thereto, 
and if not contained in the deed of settlement may often be im- 
plied therefrom. 

CompanxPs business must conform to its constitution, — Companies 
must connne .themselves to business in accordance with their do- 



!: 



:A) JEmest v. Nicholls.e H. L. C. 401. 

>•) E. B. A E. 188, 27 L. J. Q. B. 297, 4 Jur. N. S. 861. 

{k) See Re AiheniBum, Ex parte Eagle Co,, 4 K. & J. 549, 27 L. J. Ch. 829^ 
6 W. R. 779 Gordon v Sea Fire Co., l.H. & N. 599, S>6 L. J. Ex. 202. 
Braunstein v. Accidental Death Co., 1 B. & S. 782, 81 L. J Q. B. 17, 5 L. T. N. 
S. 560, 8 Jar. N. 8. 506. 

(l[ Re County Life, 5 Ch. App. 288, 89 L. J. Ch. 471, 2 L. T. N. S. 587, 18 
W. R 890. 
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clared purpose. For example, a proprietary company being a joint- . 
8tx)ck partnership, the whole of the profits of which ar*> ciivisible 
amongst the shareholders, cannot grant a policy participating^ in 
profits, nor can a mutual company grant a policy creating no lia- 
oility (m). But by the constitution of the company or ptatuie 
special means may be provided for shifting a company from one 
clan's to another. 

Mutacd iiiaurance company cant issue policies to nonrmemhers, — In a 
mutual insurance association, policies cannot bo issued to non- 
members at special or any rates, unless (1) the rules of the associa- 
tion 80 provide, or (2) some means of ajrreeing to such issue be 
provided by the rules, and the method there indicated \)e properly 
followed (m). 

Policies uUra vires do not bind company, — If such policies are issued 
uUra vires, the policy-holders are not creditors of the dissociation at 
all, since the contract, not being within the scope of the agent^s 
authority, does not bind the association at all (m). 

The persons who enter into vJira vires contracts with an insur- 
ance company have no right to complain. They are held to have 
had notice of the nature of the body which was contracting with 
them, and of course notice of the rules and regulations which form 
the constitution of that companv (n). 

How contracts made, — ^The contracts of an insurance com- 
[* 371] pany must be in *the form prescribed by its constitution (o). 
But cases may arise in which the direction contained iu 
the constitutive instruments of the company are not absolute ; and 
the courts will not be astute to prevent insurance companies from 
resisting claims by setting up the absence of a seal, or non-compli- 
ance with directions within their own special control. Thus it has 
been held in Canada that, if they receive premium:", they must 
execute and issue a valid policy (p). 

Contracts incidental to the management of the company need 
not be by writin^i; or under peal (q). 

Contracts of insurance must not only be evidenced in the man- 
ner required by the constitution of the company ; they must alno 
undertake permitted risks, and must be in the form presf-rihed, if 
any (r), and contain the limitations of liability, if any, required by 
such constitution. 

In Canada absence of seal not pleadable, — In Canada all the Courts 



(m) Cory and Haicksley's Case, 82 L. T. N. S 525, 28 W. R. 939, 34 Ch. D. 
622 

(n) Ihid.y and see Ernest v. NichoUs, 6 H. L. C. 407. 

(o) Montreal Insurance Co, v. M' GilUvrayy 13 Moore P. C 89, 8 W. 
R. 165. 

(p) London Life Co. v. Wright, 5 Canada (S. C.) 406 

Iq) Companies Act, 1867 (80 & 31 Vict. c. 131), s. 37. Beer v. London and 
Pans IIoUl Co.. L. R 20 Eq 412 

(r) See in Taunton v. Boyal 2 H. & M. 136, 83 L. J. Ch. 406, 10 L. T. N. S. 
156, 12 W R. 549. Railway Passengers' Assurance Cc's Act (27 and 28 Vict, 
cap. cxxY.), schedule. 

296 



COMPANIES. 



372 



held that for an in^unnce company to set up the wont of a seal 
(pn^scribed as neces^ry by its Act of incorporation) id such a 
fraud as a Court of Equity nu^ht to jirevent («). 

Policy vaid^ inmrers bound to iasne fresh one. — In an older case, 
while allowing that a certain policy Wiis void because not in the 
Htatutory form, the Court deemed the insurers bound to issue a 
valid policy of proper date (t). 

Manager granting policy ultra vires, — Where an insurance 
company is incorporated by public *8tatute, the power of [ *372] 
its manager in relation to insurance must be taken to be 
known by persons insuring with the company. And if he makes 
policies outside the scope of his authority, they will not bind the 
company. And if by special Act the company cafi only bind itself 
by policy, and not by parol contract of insurance, the power of the 
manager is restricted!^ by this limitation of the power of the 
principals (u). 

Effect of ultra vires acts. Of informed acts. — Speaking generally, 
an insurance coiApany, like any other company, is bound by any 
deed under its seal (v), unless fraud (x) or illegality be establishea 
(y). Illegality will include ultra vires acts, since corporations and 
analogous bodies, being creatures of law, cannot lawfully go beyond 
the four corners of their constitution. But mere iuformalties in 
the exercise of their duties by directors will not invalidate a policy 
(2) for a deed of settlement and a private Act of Parliament con- 
stituting a company are to be construed as a partnership deed. 
To violate them may be a breach of trust as between the directors 
and the shareholders, but acts not done according to them may 
bind the company (a). 

Appointment of solicitor by articles of association. — Where the 
articles of association of an insurance company appointed a solic- 
itor to the company who was to transact all their legal business, 
and not to be removable except for misconduct, it was held not to 
amount to an agreement to employ him, the articles being a con- 



(«) London Life v. Wrightj supra. Wright v Sun Mutated, 29 U. C. (C. P.) 
221. 

(0 Perry v. NewcasUe Fire Co., 8 U. 0. (Q. B ) 863. See Fowler v. Scottish 
Equitable, 28 L. J. Ch. 236, 32 L. T. 119, 4 Jur. N. S. 1169, 7 \V. R. 5 Prince 
of WbIcs Insurance Co. v. Harding E. B. k E. 183, 222, 27 L. J. Q. B. 297, 4 
Jur. N. S 851 

(tt) Montreal Insurance Co. v. N'GiUivray, 18 Moore P. C 87, 125 8 W. R. 
165. 

(p) Agar v. Athenceum Ins. Co , 3 C. B. N. S.. 725, 27 L. J. C. P. 95, 6 W. 
R.277. 

(ar) Athenasum Ins. Co. v. PooUy, 8 De G. & J. 294, 28 L. J. Ch. 119, 5 Jur. 
N,S 129. 

{y) Cary and HawkUy's Case, 3 Ch.D. 522, 32 L. T. N S. 525, 23 W. R. 989. 

(2) Prince of Wales Insurance Co. v. Harding, E. B. k E. 183, 27 L J. Q B. 
297, 4 Jcr. N. S 851 

(a) Bill V. Darenth Railway Co. 1 H. A N. 305. Bargate v. Shortridge, 5 
H L. C. 297. Prince of Wales Ins. Co. v. Harding, supra. Sperings' Appeal, 
10 Am. Rep. 684, 71 Penn. St. 11. 
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tract between the shareholders alone, and, so far as the 
[ *373] solicitor was concerned, res inter alios acta. Lord *Caim8 
doubted whether the clause was not void as against public 
policy (6). 

Solicitor cannot daim for costs as a mere creditor. — ^The solicitor of 
an insurance company cannot in respect of this bill of costs claim 
to be treated as an outside creditor and be paid in full, for he must 
be taken to have the fullest notice and knowledge of the constitu- 
tion of the company and the limitation placed thereby on the lia- 
bility of the shareholders. If he is a shareholder, the case is still 
stronger (c). 

Dd>entures invalid when in fraud of company. — If debentures are is- 
sued within the powers of an insurance company, but in fraud of 
the company, they will be invalid in the hands of a 6ana fide pur- 
chaser without notice, provided that the shareholders, on becoming 
aware of the transaction, do not acquiesce or do other acts which- 
would raise an estoppel (d). 

Person who is party to act vitra vires cannot claim, — Whenever any 
party dealing with an insurance company knowingly combines with 
the directors to do any act ultra vires to the prejudice of the share- 
holders, e, <7., to throw upon them unlimited liability when the di- 
rectors are required so to frame policies as to confine the remedy of 
the assured to the capital and funds in the hands of the company, 
the shareholders might very fairly and reasonably deny their lia- 
bility on that policy. But it would be unjust to allow them to take 
advantage of an irregularity of the directors (who are denominated 
their agents) in cases where they cannot show that they have been 
in any way prejudiced by the irregularity, and the assured cannot 
be charged with any fraud or impropriety (e). 

If risk taken ultra vires assured canH recover, — The risk un- 
[* 374] dertaken by a contract of insurance *must be within the 
powers given to ortaken by the company. If the company 
is not authorized to take the particular class of risk, the assured 
cannot recover for a loss by that risk in any case where he has no- 
notice, constructive or express, of the powers of the company. 

The Royal Exchange Assurance, for instance, could not under its 
original Act insure on vessels engaged in inland navigation, nor 
could the company do so until empowered by 41 Geo. III. c. 57. 

Misapplication of funds restrained by injunction. — The Courts have 
always been careful to ))revent theapplicatii»n of the moneys of the 
shareholders who contribute to joint-stock undertakings to any pur- 

(6) Ely V. Positive Assurance Co , 1 Ex. D. 88, 45 L. J. Ex. 451, 34 L. T N 
S. 190, 24 W. R. 838. See Summers v. Eldston, 18 Jur. 21 (H. L.). 

(c) Sadler^s Case, 16 S. J. 571 (Alb. Arb), per Lord Cairns. 

((/) AtheiUEum v. Poolinj (1858), 8 De G. & J 294, 28 L J. Ch. 119, 1 Giff. 102. 
And see British Mutual Banking Co. v. Ghamwood Forest Railway, 18 Q. B. D. 
714. 

(cyPnnce of Wales Ins. Co. v. Harding, E. B & E. 188, 216, 27 L. J. Q. B. 
297, 4 Jur N. S. 861. Agar v. Athenceum Ins Co., 3 C B. N. S. 726, 72 L J. 
C. P. 95, 6 W. R. 277. 
298 



COMPANIES. * 375 

poBe other than that which ii legitimately the purpose and object 
of the association; and if a case arises where the managers of such 
an undertaking so apply its money, any shareholder may obtain an 
injunction restraining them therefrom X/). 

Power to pay loss not vnihin policy. — But if the company has power 
to grant policies against a certain risk, and a loss occurs by such 
risk to property on which a policy has been granted excepting such 
risk, it would seem that the general body of shareholders could 
waive such exception, and that the directions of an insurance com- 
pany usually have sufficient discretion ^iven them in management 
to enable them to waive the exception and pay the loss, if it seems 
in the company's better interest to do so. To do so is, of course, a 
species of advertisement. 

The principle seems to be that what the company as a whole can 
do, its general agents can likewise do (g). 

Powers of investment. — Powers of investment provided by the con- 
stitution of the company may be varied or amended, but, until 
amended, cannot be exceeded. 

♦Powers to lend on the security of shares in the company [* 376] 
or it^ own policies, or on mortgage, must be specially in- 
serted. And the latter, in the case of corporations, requires (Special 
provisions, owing to the Mortmain Acts, since by foreclosure they 
may become owners of and dealers in land (h). 

Thus the Boyal Exchange Assurance could not advance money 
on the security of freehold, copyhold, or leasehold property until 
empowered to do so by 6 Geo. iV. c. 36, which Act enables it also 
to foreclose, but not to hold for more than two years, except in 
case of a difficulty as to the title; and it was allowed to dispense 
with a licence in mortmain. 

An investment clause, empowering the directors of an insurance 
company to buy, sell, and re-sell life, reversionary, and other per- 
sonal estates and interests is not wide enough to include deahngs 
in stock and shares in the face of controlling words, such as gen- 
erally to carry on the business of life insurance and of an annuity, 
endowment, loan, and reversionary interest society (t). Nor can 
an insurance company take shares in a building society. 

"A corporation proposing to engage in any transaction not within 
its express or implied power may be restrained from so doing or so 
continuing" (k). 

Shareholder's liabUity affected by nature of company. — A sharehold- 
er's liability is affected by the constitution of the insurance com- 

( f ) Taunton v. Royal Insurance Co., 1 H, A M. 158, P3 L. J. Ch. 406, 10 L. 
T. N. S. 156, 12 W. R. 549, and cases there cited. See per Cranworth, C., in 
Eattem Comttries Railway Co. v. Hawkea, 5 H L. C. 831, 848. 

(a) Taunton v- Royal, supra. 

(A) Royal Bank of Indians Case, 4 Ch. App. 252, 260, per Selwyn, L. J. 

(1) Athenceum v. PboUsy, 28 L. J. Ch. 119, 8 De G. & J. 294, 1 Giff. 103, 6 
Jut N. S. 129. 

(*) Brice Ultra Vires 178. 
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pauy in which lie holds. If it is a corporation other than a com- 
pany incorporated under the Joint-Stock Acts, he is under no in- 
dividunl liability beyond his liability to the corporate body of 
whiih he is a member. If it is a company under the Companies 
Acts, he is liable only to the amount limited by the memorandum 

of association. 
[* 376] *If a company is roistered as unlimited, it may be re- 
registered as limited under 42 & 43 Vict. c. 76. 

Where the company is not a corporation, or brought within the 
Companies Act, it is a common-law partnership, with the ordinary 
incidents thereof, unless any special provisions in its deed of set- 
tlement or the policies restrict the liabilities, and in their absence 
the liability of each shareholder is unlimited. 

ExecutoTB of shareholder as contributories. — ExecuU^rs of a deceased 
shareholder, who have transferred their testitor's shares before 
liquidation, cannot, nor the survivor of them, be placed on the list 
ot contributories (i) — 

(1) In respect of debts due at the time of transfer, as to which 
the liability of shareholders is limited to their shares in the capital 
— e, (7., debts on ])olicie8, annuities, and indemnities given on taking 
over the business of other companies. 

(2) In respect of debts as to which such executors are only in 
the p >sition of sureties for the transf* ree of the shares — c ^., gen- 
eral debts which accrued before the transfer. 

Where shares in name of trustees, — (3) For the costs of the liquid- 
ation. 

Where shares stood in the joint names of two persons without 
beneficial ownership, and one was dead, his executors were put on 
the list of contributors, jointly with the surviving shareholder, but 
only in respect of the liabilities up to the time of his death (m), on 
the ground that the testator was liable inter socios (by signing the 
deed of settlement) on the joint and several covenant to pay calls 
therein contained. 

But the executors of a man who in 1846 applied for and paid 
the deposit on shar&«t, and was registered in respect thereof, but 
never signed the deed of settlement, *were held not liable to con- 
tribute in 1872 (n). 
[*377] ^Secretary of company being transferee of shares in trust for 
company liable as conty^utory, but entitled to indemnity. — The 
secretary of an insurance company, to whom shares in tne com- 
pany were transferred, to be held by him as trustee for the 
company, was heldliable to contributein respect thereof, butentitled 
to prove for indemnity. It would have been otherwise if the act 
constituting him such trustee was to his knowledge uUra vires (0). 

(I) Clarke's Executors' Case, Reilly (Alb. Arb ) 228, 16 S. J. 752. 

(m) Kirbt/'s CasCyUeiWy (Alb. Arb.) G7. 

(/j) M'Kenzie's Executors Case, 18 S. J. 223 (Eur. Arb.). 

(o) Easum's Case, Reilly (Alb. Arb.) 170. 

300 



COMPANIES * 37ft 

Executors of aliareholflers wlio have issued sudatory advert u»ment for 
creditorsy llaJ/le to contribute. — When executors of u sljureh older claim 
the btntfitof a Btatutory advertisement for creditors (by Lord fcil. 
Leonards' Act, 22 & 2^ Vict. c. 35, p. 99), they will Ptill be en- 
tere<l on the list of contributori^s, with a iioto of their claim as to 
full distribution of assets. 

Vendor of shares in amalgamated company I'uihle if on register, — A 
mau whodo name is on tho register of the company w hich has been 
ajmalgamated .with another to which he has sold his shares, is still 
liable as n» contributory if his name remains on the register, even 
tiiough the purchasing company had undertaken to have it re- 
moved. He will of course have a remedy over for breach of the 
undertaking (p). So also if he has accepted sliares in the transferee 
oomp iny instead of his old shares, if nis name is still on the old 
register in respect of them (7). 

Executor who has sold testator* s shares to some one not capable of being 
put on register, sUll liable. — If an executor does net sell his testators 
hhares to some one whoso n.ime can be put on tho register instead 
of the testate^:, but receives back from the amalgamating or 
transferee company the nmouot paid on tho t-hare^, nnd delivers 
up the share certificates to them, he will not bo discharged from 
liability on those shares as a contributory to tho amalgamated or 
transferor company, unless all outstanding creditors thereof have 
been settled with, or have assented to the transfer (r\ 

^Contributory entitled to have bonus dediu.ted from calls. — A [* 378] 
contributor when called on is entitled to ha^e deducted 
from the calls made on him the amount of bonusses appropriated 
out of profits to his shares and credited thereon (s). 

lAabtlity notwithstanding foTfeiture for not paying calls. — Forfeiture 
of his shares for non-payment of calls will not relieve him from 
contributing in the winding up {€), 

Transfer mast be complete or shareholder must contribute — If a share- 
holder has taken steps to transfer his shares before winding up, 
but by no fault of the directors has failed to complete them, he 
must contribute (u). So if they disapprove tho transferee (r). 

Liquidating sharehold/r whose trustee disclaimed. — If tho share- 
holder has liquidated, and his trustee disclaimed, neither can be 
made a contributory if the company has proved in tho liquidation 
for unpaid caDs (x), or could have so proved, but has failed to (N> 



(p) Leen Case, Reilly, (Alb. Arb.) 8, Buckley 362, 853 (1st ed.^. NichoU'r. 
Case, Reilly (Alb. Arb. ) 40, executor of deceased shareholder. 

(q) PownaWs Case, Reilly (Eur. Arb.) 8 

(r) Lancff's Case, Reilly (Eur. Arb.) 18. 

(*) Cathie's Case, Reilly (Eur. Arb.) 27. 

(/) Bridger's and KeiVs Case, 4 Ch. App. 26fi, 

(m) Read's Case, Reilly (Eur. Arb ) 19. 

(r) Lloyd's Case, Reilly (Eur. Arb ) 86. 

(x) Bravm's Case, Reilly (Eur. Arb.) 82. 
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SO, since their claim is not incapable of being fidrly estimated 
within the Bankruptcy Acts (y). 

Promoter's sharesjully paid carry liability to contrUmte. — ^Wherefree 
shares fully paid up were distributed amongst the promoters of an 
insurance company, the recipients thereof were held liable to con- 
tribute in the winding up of the company, as the transaction was a 
fraud on the other shareholders, but without prejudice to an in- 
demnity from the directors who gave the shares (z). 

Director liable to contribuie in respect of shares necessary to qualify. — 
Where the articles of association provide that no on^ shall be 
eligible as a director who does not hold a certain number of shares 
in his own right, and that any director who ceases to hold 
[* 379] the requisite number *shaH be disqualified, any one who is 
elected and acts as a director without qualifying will be 
liable as a contributory to the number of shares which he ought to 
have held, since by acting as director he enters into an implied 
contract to take the qualifying shares (a). 

And where the brother of a managin<;( director executed the deed 
of settlement in respect of part of a number of shares improperly 
given his brother by the directors, he was held liable as a contribu- 
tory in respect of such part (6). 

Shareholder fraydulerUly indiu^d to take shares, — The same princi- 
le applies as between an insurance company and its shareholders. 

here the latter have been fraudulently induced to take shares, 
they will have no defence to an action for calls thereon unless they 
have repudiated the contract and done no act to make themselves 
liable as shareholders after discovering the fraud. But till the 
shareholder has succeeded in severing his connection with the com- 
pany and has ceased to remain on the register, he will be liable 
with the rest to contribute within the limits prescribed in the con- 
stitutive instruments to the payment of claims on the company (c). 

Holding of land, Tuoo questions, — With regard to the holding of 
land by insurance companies two questions arise — 

(1) Whether a company can hold land at all? 

(2) Whether, having regard to the Statutes of Mortmain, shares 
in a company holding land can be devised or bequeathed for char- 
itable purposes? 

[* 380] ^Power to hold land, — With respect to question (1), the 
power to hold lands may, speaking generally, be said to de- 
pend upon the powers conferred by the instrument constituting the 
company (d). Where a company is registered under the Joint- 

(y) Re Mercantile MiOiud MaHne, 26 Ch. D. 416. 

{z) DameWs Case (1857), 8 Jur. N S. 808. 

(a) Stephenson's Case^ 45 L. J. Ch. 488, per Jessel, M. B. 

(6) Lord Claud Hamilton's Case {;862), 8 Ch. App. 648, 42 L. J. Ch. 466. 
HoWs Case, 16 Jur. 869, per Cranworth, V. C 

(c) Deposit and General Life v. Ayacoughy 6 £. &; B. 761, 26 L. J. Q. B. 29. 2 
Jur. N. S. 812. See Partridge v. Albert^ 16 S. J. 199, per Lord Caima (Alb. 
Arb.). 

{d) Brice Ultra Vires 78. 
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Stock Companies Act, 1844 (7 & 8 Vict c. 110), it may bjr s. 25 
parchase and hold lands, and the power of a company registered 
under the Act of 1862 to hold land is unrestricted (e). 

Shares in private partnerahip within Mortmain Act. — With respect 
to question (2), shares in a partnership holding land, sucli partner- 
ship not being a joint-stock company, are an interest in land under 
the Mortmain Act, and therefore cannot be disposed of by will to 
charitable purposes. 

Shares in joint-stock companies. — But shares in a joint-stock com- 
pany hokiing land, whether the company be corporate or unincor- 
porate, are not within the Statutes of Mortmain, and will therefore 
pass by will to a charity (/). 

Reason for the distinction, — The distinction between the case of a 
joiat-stock and a non-joint-stock partnership holding land is this, 
that in the case of a joint-stock company the intent and meaning 
of the partners is that the partnership is to be in the nature of a 
corporation, and intended to have perpetual existence, with fluctu- 
ating bodies of members from time to time, just like a corporation. 
No partner is ever supposed to have anvthing to do with the land 
except as one of the society through the machinerv provided by 
the Act or deed of settlement and is never intended to have any- 
thing to do with the land in anv shape or form, except to get the 
profits from the land, or from the business of which the land is a 
part, and it is always intended that every share should pass in the 
market as a distinct thin^, and in point of beneficial owner- 
ship wholly unconnected with the land, or *with the real [* 381] 
assets of the partnership property of the company (^g). 

Policy secured on real estate of company not vnthin Mortmain Act—* 
A policy secured on the property of a companv which consists 
partly in real estate is not so connected with lana as to make a gift 
of the policy to a charity invalid under the Mortmain Act, whether 
the policy-holder is or is not a member of the companv (A). 

AU life insurance companies are under Act of 1870. — All life insur- 
ance associations registered or unregistered under the Companies 
Acts, corporate or unincorporate, except those registered under the 
Friendly Societies Acts, are within the Life Assurance Companies 
Act, 1870 (i). 

Fire insurance companies are under the ordinary law as to joint- 
stock companies, but the business of life insurance companies is to 
a certain extent regulated by special statutes. 

Deposit by life companies of ££0000. — By the Life Assurance 
Companies Act, 1870, s. 3, every company commencing the busi- 

(c) 25 & 26 Vict c. 89, ss. 18-21. 

(/) Ashtoorth v. Munn, 13 Ch. D. 368, 60 L. J. Ch. 107, 28 W. R. 966. Myers 
V. Perigcdl, 2 De G M. & G. 699. 25 & 26 Vict, c 89, s. 22. 

(g) Per James, L. J., Ashtoarth v. Munn, 16 Ch. D. 868 at 868, 50 L. J.' Ch. 
107, 28 W. R. 966. 

{h) March v. Attorney- Oeneralj 6 Beav. 488. 

(t) 88 & 84 Vict. c. 61, s. 2. 
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ness of life assur nee within the United Kidgdom, before it can get 
a certificate of incorporation, must pay into the Chancery Divisitm 
of the High Court the sum of £20,000 (it). 

laveatment thereof. — This sum is to l>o invested in one of the se- 
curities usually accepted by the High Court for the investment of 
funds placed from time to t^me und^r its administration. The 
company making the deposit is to choose the particular security 
and to receive the income therefrom (/). And the said sum in court 
is to be returned to the company so soon as the life assurance fund 

accumulated out of the premium reaches £40,000 (m). 
[* 382] *Once the £20,000 is paid into court, all orders with re- 
spect to paying the same into or out of court, and the in- 
vestment or return thereof, and the payment of the dividends 
and interest thereof, may be made, altered, and revoked by the 
like authority and in the like manner 21s orders with respect to 
any other money to be paid into or out of court, but subject to any 
rules made or to be made by the Board of Trade as to the paprment 
and repayment of the deposit, the investment or dealing with the 
same, the deposit of stocks or securities in lieu of money, and the 

Sayment of the interest or dividends from time to time accruing 
ue on any such investment, stocks, or securities in respect of such 
deposit (n). The Court will only allow investment in securities or- 
dinarily accepted by the Court 

The deposit ia part of company^s assets, — The deposit may be made 
by the subscribers of the memorandum of association of the com- 
pany, or any of them, in the name of the proposed company, and 
such deposit upon the incorporation of thecompany shall be deemed 
t) have been made by, and to be part of the assets of, the com- 
pany (0). 

Part of life funds. — ^The said deposits shall, until returned unto the 
company or the depositors, be deemed to form part of the life assur- 
ance fund of the company (p). 

Deposit by foreign companies. — ^Very few life insurance offices seim 
to have been founded since 1870. Some foreign companies, how- 
ever, have commenced business here, and a quest ion may be raised 
whether their foreign assets are to be estimated in deciding whether 
or not they must pay into court or not. From the wording of tho 
statute they would seem bound in any case to make the pay- 
[* 383] ment as a preliminary to getting their certific ite of *incor- 
poration, and there is no me nti* n of dispensing with the 
payment. On the other hand, there Sf*ems no reason why the life 

(k) 83 & 84 Vict. c. 61, b. 8, as amended by 84 & 85 Vict c. 58^ s. 1. 

{I) The object of the section is to prevent bubble companies being created 
simply for sale, and to test bona fides j 202 Hansard 1171. 

(m) 84 & 85 Vict, c 58, s. 1. 

(71) 85 & 36 Vict. c. 41, B. 1. The Board of Trade Rules were made Aug. 28, 
1872. 

(0) 86 &: 6 Vict c 41. s. 1. 

(jp) See In re Colonial Mutual Life Society, 21 Ch. D. 887, 46 L. T. N. 8. 282, 



80 W. R. 458. 
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aasnnince fund accumulated out of the premiums should be within 
the jurisdiction. And this view would seem to prevail, as the New 
York Life Assurance Company appears not to have made any pay- 
ment into court, and instead thereof has invested a large sum with 
English trustees, to form a security for policies issued to people in 
the United Kingdom (9). 

Keeping qfcampany^a aceourUe, Life assurance fund a separate trust 
fund for sde security of policyholder. — The funds of all insurance 
companies derived from life assurance annuitv contracts must be 
earned to a separate account and fund, callea the life assurance 
fund of the company ; and that fund is made by the Act as abso- 
lutely the security of the life policy and annuity nolders as though 
it belonged to a company carrying on only life business, and is not 
liable for any contracts of the company to which it would not have 
been liable had the company confined itself to life assurance (r). 

Security where contracts made before August 1870, — This enactment 
does not diminish the liability of the life assurance fund for any 
contract of the company made before August 9, 1870. The holders 
of such contracts can still have recourse to the fund, which, so far 
as they are concerned, is not a trust fund for the policy-holders (a). 

Or where the company is mutual. — This provision as to a life assur- 
ance iiind does not apply to companies the whole of whose profits 
are divided among the policy-holders, and whose policies bear on 
the &ce of them a distinct declaration of the liability of the policy- 
holders (0- 

Such a company is a pure mutual company, where all 
must contribute, and in the profits of which all *share. [* 384] 
There was at the passing of the Act only one such not com- 
ing within the Pnendly Societies Acts (u). 

Company mvM lodge halance-sheet wiih Board of Trade. — Every 
company issuing or liible on policies of assurance, or granting an- 
nuities on human life, within the United Kingdom, not being reg-^ 
istered under the Friendly Societies Acts, must — 

Annually at the end of its financial year prepare and deposit 
with the Board of Trade a statement of its revenue account and 
balance-sheet for that year, which, if the company carry on life 
business exclusively, must be in the forms contained in the first 
and second schedules to the Act, and, if concurrently with other 
business, must be in the forms contained in the third and fourUik 
schedules thereto. Any of these forms may be altered by the Board 
of Trade on the application or with the consent of a company for 
the purpose of adapting them to the circumstances of such cona- 
pany, or of better carrymg into eflTect the object of the Act, which 

(g) 83 A; 84 Vict c. 61, s. 4, as amended by 35 ft 86 Vict. c. 41, a. %. 
(r) 88 A; 84 Vict, c 61, sched. 4, note. 
(«} 86 ft 86 Yipi c. 41, s. 2, and see 202 Hansard 1178. 
(0 83 ft 84 Vict, c 61, s. 4. 
' («} See 202 Hansard 1178. 
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has no preamble, but is to amend the law relating to life assuranoe 
companies. 

Acturial investigation of companies affairs. — Companies established 
before the Act must every ten years, and every company established 
after the Act must every five years, or at such shorter intervals as 
may be prescribed by the instrument constituting the company, or 
by its regulations or b^e-laws, cause an investigation to be made 
into its financial condition by an actuary, and shall cause an ab- 
stract of the report of such actuary to be made in the form pre- 
scribed in the fifth schedule to the Act. 

Besides the abstract of the acturial report, and within nine 
months after the accounts of a company are made up for the pur- 
poses of the actuary's investigation, each company is bound 
[* 386] to prepare a statement *of its life assurance and annuity 
business up to the date of such investigation. Statement of 
business. — Those companies which have an annual investigation of 
their financial condition need not, however, send in an annual state- 
ment but are left free to send it in when and how they like, at in- 
tervals not exceeding three years. 

The form in which the statement is to be made is prescribed by 
schedule 6 to the Act, but may be varied by the Board of Trade 
under the same circumstances and with the same objects as the re- 
quirements of other schedules may be altered. 

• Abstracts and statements to be signed and printed, — All these state- 
ments and abstracts must be signed by the chairman and to direc- 
tors and the principal officer managing the life-insurance business, 
and by the managing director, if any, and must be printed. 

(1) The originals, with three printed copies, must be deposited 
with the Board of Trade within nine montns of the date prescribed 
for preparation of the original, and the Board of Trade must lay 
annually before Parliament the statements and abstracts of reports 
deposited with (v) them under the Act diiring the preceding year, 
whether or not they consider the statement, <^, to be in accoraanoe 
with the Act (x). 

(2) Printed copies must be forwarded by post or otherwise on 
application to every shareholder and policy-holder in the com- 
pany. 

Act qf 1870 extends to a single insurer, — ^The Life Assurance Com- 
panies Acts include life insurance by single underwriters, since by 
the interpretation clause {y) company is explained as applying to 

any person or persons or oody corporate or not incorporate, 
[* 386] and this wide aefinition therefore makes the *provi8ions of 

the Act apply to any one or more persons contemplating the 
business of life insurance, and practically excludes fiom sudb bnsi- 



(©) 83 A B4 Vict, c 61, s. 24. 
[x) 86 & 36 Vict, c 41, s. 8. 
(y) 83 k 84 Vict c. 61^ s. 2. 
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nesB the very few cases in which life assurance would or could be 
made by underwriters (z). 

Contribution to Fire Brigade. — The duty to contribute to the Fire 
Brigade rests as much on a single underwriter as on the great in- 
Boranoe companies, if he too takes fire risks (a). 

(s) WkitHngham v. Tlwmbwnmgh, 2 Vem. 206, Prec. Ch.20. J^omt. Brad- 
fkaw, 1 Wm. Bl. 812, 2 Park Ins. (Sth ed.) 984. 
(a) 28 & 29 Vict c. 90, 8. 27. 
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[* 887] *CHAPTER XXL 

RIGHTS or POLICY-HOLDERS. 

SS & S4. Vict. c. 71, 34, & 85 VicL c, 58, 85 & 86 Vict, c. ^i.— Un- 
der the Life Assurance Companies Acts (1870, 1871, 1872) the 
policy-holders of any company, however constituted, are en- 
titled— 

(1) To copies of the statements of business, assets and actuarial 
reports required by these Acts to be made (a). 

(2) To copies of the shareholders' address-oook, on paying a sum 
not exceeding 6d. per 100 words (6). 

(3) To printed copies of the deed of statement, on payment of a 
sum not exceeding 28. 6d. (c). 

Further, one-tenth of the policy-holders in any insurance com- 
pany can stop all amalgamation or transfer or life insurance 
business bjr or to that company (d). 

These n^hts of knowing the constitution and controlling the 
dealings oi an insurance company given by statute are quite 
independent of those accorded to them by the constitution of the 
company itself. 

Policy-holder is creditor. — A policy-holder in a proprietary com- 
pany is simply a contingent creditor. He is under no liability 
whatever to other policy-holders or to the company itself, since he- 
need not even continue his premiums. He cannot interfere 
[* 388] in the management of the company, *except, perhaps, to 
restrain a violation of the deed of settlement (a). 

Whether partidpaiing policy-holder liable as partner. — In compa- 
nies where policy-holders are allowed to share in the pronts, 
participating policy-holders are not usually liable as contributories 
(6), since the obligation to contribute depends on other considera- 
tions than sharing profits, which will alone not make such persons 
partners (/). 

PdlicV'holders arid shaxeholders, — Even where a policy-holder 
might be treated by an outside creditor of an insurance company 

(a) 88 A 34 Vict, c, 71, s. 11. 
:6) Ibid., 8. 12. 
c) Ibid., B. 13. 
[d) Ibid, 8. 14. 

[d) AldebeH v. Le(tf, 1 H. A M. 681, 10 L. T. N. 8. 186, 13 W R. 462. 

(e) Re English and Irish Church and University Assurance Co.^ 1 H. & M. 
86, 8 L. T. N. S 724, 11 W. R. 681. 

( n Cox r. Hickman, 8 H. h. C 286. Bishop v. ScoU, 7 L. T. N. S. 670. 
Re English and Irish Churchy <ke.. Society, ubi supra. 
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as a partner in the concern, the shareholders cannot insist on his 
contributiDg unless there is something within the four comers of the 
deed of settlement to make him so liable. 

Even where a policy-holder participates in profits, has power to 
Tote at meetings, and on winding-up is entitled to the surplus 
assets after the shareholders have been paid in fuU, these are the 
only advantages to induce him to take out a policy, and he does 
not by so doing, nor by any ordinary deed of settlement, make any 
undertaking to contribute with the shareholders towards meeting 
the liabilitiee of the company (g), 

Non4iability of pariicipcUing policy-hddera where daims are to be 
charged on juiCds of company. — Where in a mutual insurance 
society some of the policy-holders participate and others do not 
participate in the profits, but a condition is indorsed on all policies 
issued Dv the society, that all claims are to be limited to the stock 
and funds of the society, in virtue of such condition the participat- 
ing policy-holders, though they are in realitj^ the only inembers of 
the mutual society, cannot be made to contnbute (A) 

^Policy-holderainmuttJMdcompany. — Under a mutual society [* 389] 
of the older type, all policy-holders were held bound to con- 
tribute. Manne mutual companies are of this kind (i). Certain 
societies provide for gradually creating an insurance fiind, and payr 
ing off the original members in favour of policy-holders not liable. 
Ooifistruction of a mutual company. — It is assumeKi that the participa- 
ting policy-holders will make payments from time to time in the 
shape of premiums upon their policies, but the basis of the whole 
arrangement of this company, and of any mutual insurance com- 
pany, is this, that there will be, if not a legal compulsion, yet 
a moral compulsion on persons who have commenced insurances to 
keep them up and to pay the premiums which must be paid for 
that purpose. That is the basis of the contract and foundation of 
the arrangement in a mutual company. Those who join them know 
that they have that security, and that only for the swelling and in- 
crease of the assets of the company (/;). 

PoUcy-holdera ae contrHnjUors. — Where a life insurance company 
was formed upon the mutual principle, and the articles of associa- 
tion provided that the company should consist of two classes of 
memoers — ^namely, shareholders so long as there should be any 
shareholders, and insurance members, defined to mean policy- 
holders with participation in profits, and r^stered as members of 
the company ; and when the snareholders should be paid off under 

^ ■ — — — I — n^ — - 

{a) Strackan's Case, 16 S. J. 572 (Alb. Arb,)- HummeTs Case, 16 S. J. 65 
(Alb. Arb). 

(A) HummtiCa Que, 16 S. J. 66 (Alb. Arb.). 

ii) Reed v. CoU, 3 Barr. 1618. 

(k) Hummer a Case, 16 S. J. 66, 68, (Alb. Arb.). Re Albion Life Ins. Co., 16 
Ch. D. 88, 4» L. J. Ch. 593, 43 L. T. N. S. 523, 29 W R. 109. Re Great B-dtain 
Muhual Life, 16 Ch. D. 247, 4:i L. T. N. S 684, 29 W. R 202. Bath's Cdse, II 
Ch. D. 386, 48 L. J. Ch. 411, 40 T. L. N. S. 463, 27 W R. 653. 
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the scheme provided for, then the company was to consist of assur- 
ance members only, it was held that the policy-holders were con- 
tributories, but that they could not be called upon to contribute 
until the shareholders had been exhausted (Q. 

How compavies^ funds to be applied. Fund for payment oj 
[* 390] losses. — ^'^ The capital stock of an incorporated insurance ^m- 
pany is not the primary or natural fund for the payment of 
losses which may happen by the destruction of the property insured. 
The charter of the company contemplates the interest on the tepi- 
tal fund and the premiums received for insurance as the ordinary 
fund out of which losses are to be paid. What are surplus profUjs. — 
And the surplus of that fund, after paying such losses, is surplus 
profits withm the meaning of the charter, which surplus prolSts 
alone are to be distributed from time to time among the stockholders 
('). The unearthed premiums received by the company, upon 
which the risks are still running, and which may therefore all be 
wanted to f)ay losses which may happen upon those risks, and not 
surplus profits, which the directors are authorized by the charter to 
distribute among the stockholders. Capital stock available for extraor- 
dinary losses. The capital stock of the company if a special fund 
provided by the charter to secure, the assured against great and ex- 
traordinary losses which the primary fund may be found insuffi- 
cient to meet. Drafts on special funds to be made good. — And if it be- 
comes necessary at any time to break in upon this special fund to 
pay such extraordinary losses, it must be made ffooa from the fu- 
kire profits of the company before any further dividends of those 
profits can be declared. 

Whole of premiums, ike, must not be divided. — The directors of an 
insurance company are not justified in dividing all the interest or 
premiums in hand at the time when a dividend is declared, but 
should always leave a surplus fund in addition to the capital stock 
sufficient to meet probable losses on risks undertaken and unex- 
pired (m). 

Where directors liable for v/ndue distribution of funds. — ^And if they 
abuse their discretion by such premature division, if an extraord- 
inary loss arises, they may make themselves personally liable where 
the capital stock is more than exhausted by the amount of losses. 
If they neglect to divide the profits without reasonable or 
[* 391] probable cause, they may be compelled to do so *so long 
as the company is solvent. But after insolvency it would 
be highly inequitable to take the surplus fund and divide among 



(0 Wimtone's Case, 12 Ch. D. 2^:9, 48 L. J. Ch. 607, 40 L. T. N. S. 888, 27 
W. R. 752. 

(m) Scott V. Eagle Ins. Co., 7 Paige (N. Y. Ch.) at 208 

^ Policy-holders who contributed to surplus fund are entitled to proportion of 
profits, even if they do not continue to be policy-holders at period of distribution. 
SmiHh V. Hunterdovm County Mut. F. Ins Co , 41 N. J. Eq. 478. See Carlton 
V. Southern Mut. Ins. Co , 72 Ga. 871. 
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the stockholders, and leave the insured, whose premiums bad in- 
creased that fund, to sustain a loss (n). 

Right of interference where affairs of company miemanaged. — A 
policy-holder has not the least right to interfere with anything 
whatever which is done under the provisions of the deed of settle- 
ment, even in the case of the funds being invested on any improper 
investments, and it would be most mischievous to allow any such 
interference on his part with the management of the business by 
the directors. But ii the funds of the company are about to be ap- 
plied wholly r^ardless of the deed of settlement, he is entitled to 
ask the court to restrain such application. But to enable him to 
do so, there must be clear, distinct, and positive injury threatened 
to the fund which was available for his claim (o). 

FromwfuU time poUcy-holder^s charge on company* 8 funds operates. — 
A policy-holder's charge, if any, on the funds of the company 
which has granted tlie policy, does not operate on the fundcliHr^ed 
at the date of its issue, out at the moment when it becomes a claim, 
otherwise no dividend could ever be declared. When it does 
become a claim, it takes priority from the date when it became 
such, not from the time when it was payable. 

When company^B liability arises. — In a re-insuriince life policy the 
liability arises on proof of death and of payment by the insurers 
under their original policy (p). 

Right to receiver. — Even when there is no charge, it seems the 
policy will give a right to a receiver (9), but not give priority over 
general creditord (r). 

*Suit Tnaintainahle by policy-holder in mutual society for am- [* 392] 
tributicn to his loss. — A suit in equity can be maintained by 
a member of a mutual insurance society against the managing 
committee to recover by a contribution among the members the 
amount of his loss (s). 

Liability of company to pdicy-holders. How limited. — The liability 
to policy-holders, <fec., may be limited — 

(1) By the constitution of the company. 

(2) By particular provisions in the policy. 

Where the limitation is effected by (1), no notice thereof need 
appear on the policy, since all who deal with companies are now 

(n) ScoU V. Eagle Ins Co., 7 Paige (N. Y. Ch.) 188, 208. See Nicholson v. 
Nicholson, 9 W. R. 677. 

(o) Aldebert v. Leaf, 1 H. 4 M. 681, 10 L. T. N. S. 185, 12 W. R. 462, a 
N. R. 466. 

(p) Ex parte Prince of WaUs Society, Johnson 683, 28 L. J. Ch. 335, 32 L. T. 
195, 7 W. R. 137, 800. 

(q) Law y. London Indisputable, 1 K. & J. 228, 24 L. J. Ch. 196, 22 L. T 
208, 8 W. R. 166, 1 Jur. N. S. 179. Re Athenceum Fife, Ex parte Eable Co., 4 
K. k J. 549, 27 L. J. Ch. 829, 6 W. R. 779. 

(r) Re State Fire, 1 Dc G. J. & 8. 684, 84 L. J. Ch. 436, 8 L. T. N. S. 146, 
11 W. R. 1011. Re English and Irish Church Co, 1 H. A M. 85, 11 W. R. 
681, 8 L. T. N. S. 724. 

(s) Hutchinson y. Wright, 26 Beav. 444. Robson v. M'Creight, Beav. 272, 27 
L J. Ch. 471, 81 L. T. 21, 6 W. R 886, 4 Jur. N. S. 269. 
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deemed to have notice of their constitution. And when a company 
alters itself duly from an unlimited to a limited, as may now be 
done under the provisions of the Companies Act, 1862, it becomes 
thenceforth needless to insert any provision in the poUcv, the ad- 
dition of the word "limited " to its style being sufficent. Moreover, 
in case of such change provisions in the deed of settlement as to 
inserting such limitation in the policies become superfluous and 
can be struck out. 

Liability of shareholders and funds may be limited by policy, — By the 
Companies Act, 1862, s. 38, sub-s. 6, it is providea that nothing 
within the Act shall invalidate any provision in a policy or other 
insurance contract limiting the liability of individual members on 
such policy, or making the funds of the company alone liable in 
respect of such policy or contract (0. 

In all policies it is usual, if not invariable, and except in 
[* 393] limited companies necessary, to stipulate that the ^funds 
of the insurance company shall alone be liable, and that 
individual shareholders shall be excepted from all ^rsonal liabilit^r* 
Funds include unpaid calls. — Unpaid calls come within the defini- 
tion of funds (x). When liability is limited to the funds, it means 
to the funds as they ought to be made up, and includes the still 
unpaid portion due on shares taken (v). 

Liability undertaken by policy uUra vires, — ^The Hull and London 
Fire Assurance Company was registered under 7 & 8 Vict c. 110. 
Its deed of settlement took power to grant marine insurances, but 
clause 77 thereof specially required that the fundi^ of the company 
should alone be made liable, and s. 44 of the Act that policies 
should be signed by two directors or an officer expressly autnorized 
thereto by resolution applying to the particular case. A policy 
issued without any qualincation as to liability was held vUra vireBf 
and such as could not be granted either by the directors, or any 
agent appointed b^ them (z), and nothing could be recovered 
thereon. But possibly the grantee may insist on having proper 
and intra vires policies grant^ to him (a). And in support of this 
view it may be observed that a memorandum, signed by three di- 
rectors, stipulating that on receipt of certain premiums the com- 
pany would guarantee an assurance, and issue, if required, a 
stamped policy in the authorized form, has been held binding on 
the company and to create a good equitable debt (^). 

(t) See per Jessel, M. R., Re AcciderUal Death Co., 7 Ch. D 668, 47 L/ J. Ch. 
896, 26 W. R. 478. 

{x) Bowes V. Hope Society, 11 H. L. C. 889, 397, per Lord Westbury. Cogh- 
lan's Case, 17 S. J. 127. 

(y) Eoans v. Coventry, 6 De G. M. A G. 911, 2 Jur N. S. 557, 25 L. J. Ch. 
489, 4 W. R. 466, aflFd. 8 De G. M. A G. 885, 3 Jur. N S. 1225, 26 L. J Ch. 400, 
6 W. R. 436. 

(z) Hambro v. HtJl and London Fire Co., 3 H. & N. 789, 28 L. J. Ex. 6:4. 

(a) Ibid. Penley v. Beacon Fire Co., 7 Grant (U. C.) 130. Wright v. Lon- 
don, Ssc, Co., 5 Canada (S. C) 466. 

(6) In Re Athencenm Life Co., Ex parte Eagle Co., 4 K. A J. 549, 25 L. J. 
Ch. 829, 5 Jur. N. S. 1140, 6 W. R. 779. 
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Where no debt can be established and the contract *is [* 394] 
wholly vUra vires, being on risks not allowed by the articles, 
policy-holders cannot claim as creditors, but only for premiums 
paid (c). 

Pdicy-holder cannot control property or funds, — ^The grantees of 
policies insurance bargain to receive a sum of money to bo paid in 
a future event Whatever may be the property possessed oy the 
grantors, the grantees have not by this contract any immediate 
control over it^ or lien upon it. The grantors or their trustees coi • 
tinue to have the entire control or management over the whole 
fond The real estate or chattels real may be sold and converted 
into pure personalty, and pure personalty may be converted into 
chattels real, and this state of things may continue not only during 
the contingencv upon which payment depends, but after the con- 
tingency has determined, for the grantee acquires no specific lien 
after the payment has become due. Even in default of payment 
when due, the grantee cannot by reason of such default only resort 
immediately and at once to chattels real, but must resort to legal 
process, which will not affect the land possessed by the insurers at 
the time of the contract, although it may in its final result affect 
Buch land as the office may have at the time when the process is 
executed. Ordinarily the grantee has nothing but a right of action 
from the date of the contract until payment (cQ. 

PoLicy-holder not secured creditor. — From this it results, on the one 
hand, that a policy is not within the Mortmain Acts, and on the 
other that a poUcy-holder under such a policy would not be a se- 
cured creditor in case of liquidation. 

livvisum in policy creaUnq a charge from proof of death.-^But where 
a life policy was granted sUpulating that the funds remaining at the 
time of any claim or demand unapplied an undisposed of, 
and inapplicable to prior ^demands, should be liable to [* 395] 
answer the demand, and negativing individual liability on 
the nart of the directors, it was held that this constituted a charge 
on the funds, and that it took priority from the date of proof of 
death although not payable until three months later (e). 

Company not a trustee of policy money on death of assured who has 
assigned. — An insurance company which has granted an ordinary 
policy of life insurance is a debtor, and an assignee of such policy 
oecomes, on the death of the life insured, a creditor of the 
company. The company is not in such case a trustee or a stake- 
holder, and should not pay the policy money into court under the 
Ttustee Relief Act (/). 

What amounts to covenant to pay out of particular funds. — No pre- 

^ — ■ ■ 1 11 I ■ II - - -' 

(e) Re Phoenix Life, Burgess and Stock's Case, 2 J. & H. 441, 81 L. J. Ch 
749, 10 W. R. 816. 

id) March v. Attorn^ General, 6 Beav. 438, per Lord Lan^dale. 

(«) Re Athenceum Life, Sc, Co., Ex parte Prince of Wales Co., Johnson 
888, 28 L J. Ch. 3:^6, 32 L. T. 195, 7 W. R. 137, 800 

(/) MaUhew v. Northern, &c., Co , 9 Ch. D. 80, 88 L. T. N. S. 4G8, 46 L. J. 
CL 5S2. Desborough v. Harru, 5 De G. M. & G. 489. 
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cise or technical words are necessary to create a covenant ; and 
whether it be so or not depends on the intention of the parties, and 
therefore where directors had stipulated that neither of them as 
directors should be liable to any demand for loss, except under the 
articles of the society, it was neld that the instrument might be 
considered as a covenant to entitle the insured, in case of a loss by 
fire, to receive a remuneration out of the funds of the society to the 
extent of such funds (jg). 

" The capital stock," " the capital stock and funds," " the stock 
and fund^," " the capital stock and effects," with or without refer- 
ence to prior claims, or limitation of the charge to the amount of 
such capital stock funds or effects undisposed of and inapplicable to 
prior claims under the constitution of the company, are variously 

made liable in the policies of unlimited companies (A). 
[* 396] No charge is created on the funds of a company by *the 
terms of a policy which makes the stock ana funds of the 
company liable alone. Policy making funds solely liable does not 
create charge^ and holders rank vnth general creditors. — Consequently 
the holders of such policies have no claims on the asaets of the 
company in preference to general creditors (t). 

Effect of provision that funds shaU maJce good specified sums. — A pro- 
vision in a policy, that the capital stocks and funds of the said 
company shall be subject and liable to make good the aforesaid 
sum of £ to the assured, his heirs, executors, or assignees, 
means that the money shall be paid — u e.y that the stock shall be 
applied in the payment, or that the company shall pay it out of 
the stock — ^it does not amount to an equitable assignment of the 
stock, but is merely a covenant to pay out of stock so far as it will 

go (^)- 

Where policy restricts claims to property of company, shareholder cant 

be sued. — Where a policy restricts claims under it to the property of 
the company remaining at the time of any claim, includmg unpaid 
capital and specially excepts all individual liability, the assured 
cannot proceed at law against an individual shareholder ; and it 
will not help the policy-holder that the deed of settlement con- 
tains (if it does) terms more favourable to the assured than the 
policy does, nor that the capital stock is fraudulently overstated in 
the policy (T). 

So also where the liability is imposed upon the funds remaining 
unapplied and indisposed of and inapplicable to prior claims (m). 

Idability limited by policy canH be extended by action for breach of 
contract. — Where the liability of shareholders in an insurance com- 

(m) Re Alhenamm Life, Ex parte JFWnce of Wales Life, supra, note (c). 

(a) ATidrews v. Ellison. 6 Moore (C. P.) 199. 

(A) Re' State Fire, 9 L. T. N. S. 108. 

(t) Re State Fire, 9 L. T. N. S. 108 ; and see Re International Life, it leer's 
Claim, 6 Ch. App. ^H, 2^ L. T. N. S. 88, '8 W. R. 794. 

{k) Matthew v. Northern, Ch. D 80, 84, 88 L. T. N. S. 468, 45 L. J. 
Ch. 662. 

{I) Durham's Case, 4 K. & J. 517 (1858.) 
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pany is by provisoes in the policy limited (in case of insolvency) to 
the amount then unpaid in such shares, the policy-holders cannot, 
by bringing action for breach of contract, in effect make the 
liability ^unlimited (n). To do so would enable persons [* 397] 
who have contracted to seek their claims from a certain 
limited fund to enforce them agninst another and unlimited fund. 
Policy-hblders under such policies have no personal remedy (o). 

Where liability limited by pMcy, covenanted to indemnify is also lim- 
ited. — Where such is the case a covenant to indemnify is not un< 
limited in its scope, and does no more than bind and affect the 
paid and unpaid capital of the indemnifying insurer {p). 

Nor can the policy-holders get the costs of winding up out of 
contributories who have compounded under s. 160 of the Act of 
1862 and the Rules of 1862, sched. iii., form 56 (q). 

Funds appropriated to secure policy-holders mt»t be reserved for them. 
Costs of getting in funds appropriated to jpoHcy-holders to be borne by 
Aarehoiders. — If the liability of shareholders be limited by the 
I>olicies (or in other manner whereof the policy-holders have no- 
tice) to the subscribed capital of the company, the funds thereby 
indicated must be kept entirely for the policy-holder (r), and the 
costs of getting in the unpaid capital, which is hypothecated in this 
manner to the claims of the policy-holders, will tail not on them, 
but on the shareholders, since such costs are really costs of settling 
the matter between the joint-stock partners themselves («). 

*But the policy-holders cannot insist on further calls after [* 398] 
exhaustion of assets to recoup them for assets spent in pay- 
ini^ general creditors, neither will they be postponed to general 
creiditors, but will rank with them (0- 

The deed of settlement of the Albion Insurance Company pro- 
vided that before any dividend was declared a reserve of not less 
than two per cent, of the annual interest of the sums advanced 
should be appropriated until the whole capital (of £1,000,000) 
should be raised as a permanent fund to provide against losses. 



i; 



fit) Lethbridge v. Adams, 18 Eq. 647, 26 L. T. N. S. 147, 20 W. R. 862. 

to) Re Professional Life, 8 Ch. App. 167, 17 L. T. N. 8. 631, 86 L. J. Ch. 
442, 16 W. R. 295. Re Ather^ceum L\fe, 8 De G. As J. 660. Durham's Case, 
4K. A J. 517. BelVs Case, 9 Ea. 706-712, 89 L. J. Ch. 689, 18 W. R. 784. 
Evans v. Coventry, % De G. M. k G. 8}<5, 26 L J. Ch. 400, 6 W. R. 436. King 
▼. AetwmdaHve Life Co., 8 C. B. N. 8. 151, 168, 27 L. J. C. P. 57, 80 L. T. 119. 
6W. R. 13. Aldebert r. Leaf, 1 H. & M. 681, 10 L. T. N. S. 186. 12 W. R. 462. 
HaUett ▼. DowdaU, ^8 Q. B. 2, 16 Jur. 462. 

ip) Frere^s Case, 16 S. J. 602, per Lord Cairns, disapproving Fleming's Case, 
bat Fleming's Case is of jadicial authority. 

(q) Re Accidental Death Co., 7 Ch. D. 668^47 L. J. Ch. 897, 25 W. R 478. 

(r) Re Professional Life Co., ubi supra. HaUett v DowdaU, ubi supra. 

[s) Re Agriculturist Cattle Insurance Co,, 10 Ch. App. 1. 44 L. J. Ch. 108, 81 
L T. N. 8. 710, 2:? W. R. 219. Re AHhur Average Co , No 2, 24 W. R. 514. 
Be Professional Life Co,, 8 Ch. App. 167, 86 L. J. Ch. 442, 17 L. T. N. S. 631, 
16 W. R. 295, 1867. Re London Manne Ins. Co., 8 Eq. 176, 17 W. R. 784. 

U) Re English and Irish Church Co., 20 L. T. N. 8. 948, 8 L. T. N. S. 724, 
1 H. A M. 79, 11 W. R. C81. Re State Fire Co., 11 W. R. 746, 1011, 24 L. J. 
Ch. 486, 1 De G. J. A 8. 684, 8 L. T. N. 8. 146. 
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The funds were accumulated, though no reserve fund was actually 
set apart, and bonuses were triennially divided. Reserve fund is 
capital. — The Albion amalgamated with the Eagle, and each share- 
holder was given the option of receiving £50 a share, or having an 
allotment of shares and receiving a share of the surplus assets. 
Bonus therefrom is income, — It was held, in a question on a settle- 
ment comprising some Albion shares, tnat the share of the surplus 
assets was capital, since the surplus assets were a reserve fund, and 
not income, though the triennial bonus, coming out of the same 
fund, seems to have been treated as income (u). 

Bonus chargeable with income tax. — And where a life insurance 
companv issued '* participating policies," according to the terms of 
which the gross profits of such policies were divided quinauen- 
nially as foUows — viz., two-thirds to the holders of such policies 
then in force, and the remaining third to the company, which bore 
the whole expenses of the business — ^the portion remaining after 

Sayment of expanses constituting the only profit available for 
Ivision amongst the shareholders, the House of Lords decided 
(Lord Bramwell dissenting) that the two-thirds returned 
[* 399] *to the policy-holders were "annual profits or gains," and 
assessable to income tax {x). 

Payment must be made before winding up^ to avoid fraudulent prefer- 
ence. — Where a claim on a policy was sent in with proofs and ad- 
mitted, and a day fixed for payment, but before that day a petition 
was presented for the winding-up of the company, upon which after 
several adjournments a winding-up order was seven months subse- 
quently made. Lord Romilly held that payment by the company 
of the claim must be deemed a fraudulent preference within s. 153 
of the C!ompanies Act, 1862, and that the money must be refund- 
ed (y). 

In other words, it is not enough that the right to the policy* 
moneys should have accrued. Payment must be made before any 
winding-up proceedings (z). 

Annuitants are creditors from day annuity begins to run. — Holders 
of annuities granted by insurance companies are creditors of the 
company from the day when the annuitv begins to run. The lia- 
bility of the company may be limited by its constitution or the 
terms of the annuitv deed ; and whether the annuity is a secured 
debt or not depends on like considerations. They can of course 
prove in the liquidation of the company for the value of the an- 
nuity (a) which is to be computed. 

Fund set apart for immediate claims, — Where a trust fund is pet 
apart by a company to meet immediate claims on policies, &c , it 

j_ I r i' Mi»i_,ii . ____■ 

(tt) Nicholson v. Nicholson, 9 W. R. 677. 

(x) Last Y. London Assurance CorporaHon^ 10 App. Cas. 438, 55 L. J. Q. B. 
92, 53 L. T. 634, 34 W. R. 288. 

(y) Browne's Case, 16 S. J. 781 (1874). 

(z) Martin's Claim^A. Eq . 148. 

(a) Hunt's Case, 1 M. A M 79, 7 L. T. l^. S. 669, 11 W. R. 225. 
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covers only tlrose claims and demands which have so matured that 
immediate payment can be demanded and an action at law brought, 
or other immediate steps taken to obtain payment An annuity 
which had matured, but on which no installments were due within 
the time limited for immediate payments, will not rank on such 
fund (6). 

*Loan by office on security of land and policy ^ value of policy [* 400] 
canH be setoff against debt — A man who borrowed from an 
insurance company on the security of a policy granted by them 
and of a charge on land, on the liquidation ot the company was 
held liable to the assimees of the debt and securities for the amount 
of tbe loan, and unable to set off the value of the policy, or to claim 
indemnity in respect of subsequent depreciation of the policy, the 
assignees being ready to return all tbe securities given for the debt 
on receiving payment thereof (c). 

Value of policy canH be set of against loan on it in liquidation of com- 
pany, — Nor if a man borrows on his policy can he set off the value 
thereof against the loan in the liquidation of the insurance com- 
pany (cZ). But under the present law a policy has an ascertainable 
value in liquidation (e). 

Value of policy canH be set off on bankruptcy of policyholder against 
loan on security of policy, — The sum at which a policy has been val- 
ued in the winding-up of an insolvent insurance company is not 
a debt due within the mutual credit clause of the Bankruptcy Act, 
1869, s. 39 (unaltered in the Act of 1883, vide s. 38) (/), and there- 
fore cannot be set off under the bankruptcy of a policy-holder 
against a loan made to him on the policy. 

Limited liability to policy-holders does not affect general creditors, — A 
limit placed on the liability to policy-holders bjr the deed of settle- 
ment, does not in any way aflect the rights of general creditors, 
who will have in such a case the unlimited liability of the share- 
holders, and not be restricted to the capital of the company, if the 
company be not a limited liability (^). 

Rights of annuitants and rwn-particijKUing policy-holders depend on 
their contracts, — The rights oi annuitants and non-participating 
policy-holders depend on the presence or absence of limitation or 
qualification in the annuity contracts or policies accepted by 
them (A). 

*Questions arising on winding up, — In the winding up of [* 401] 
an insurance company, the important questions for consid- 
eration are — 
'■ ■ ■ — ^— — ^ I — .^— 

(b) WyaU'8 Cast, ReiUy (Alb. Arb.) 42. 

(c) Bourne's Case, Reilly (Alb. Arb.) 44. 

(d) ParJby'a Cast, Reilly (Alb. Arb.) 48. 

(e) Life Assurance Companies Act, 1870. 

(/) Ex parte Price, Re Lankester, 23 W. R. 844, 88 L T. N. S. 187. 

ig) Re Accidental Death Co , 7 Ch. D. 568, 47 L. J. Ch. 896, 25 W. R. 478. 

(A) Re Kent MtOuai Company, HummeTs Case, 16 S. J. 65, 68 (Alb. Arb,)* 
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(1) The number of matured claims or cpntracts on which a 
present liability exists. 

(2) The number of immature claims whereon the liability is 
still contingent. 

(3) Whether all claims are payable out of the same funds. 

(4) If not, whether any claims are secured or come in only with 
claims of general creditors. 

How dairns valued, — Under the present law in the winding up of 
an insurance company — (1) matured claims or policies are valued 
at the amount, including accrued bonus, which was payable on 
them at maturity ; (2) immature claims are valued in accordance 
with the first schedule to the Life Assurance Companies Act, 1870; 
(3) annuity contracts are valued under the second schedule of the 
same Act 

Reduction of contracts in lieu of winding up, — ^By the life AsBur'- 
ance Companies Act, 1870 (i), the Court, in the case of a company 
which has been proved to be insolvent, may, if it thinks fit, reduce 
the amount of the contracts of the company upon such terms and 
subject to such conditions as the Court thinks just,in place of mak- 
ing a winding up order (£). 

(t) 83 & 84 YicL c. 61, a. 23. 

(A;) Be Bntoto Medical, Sc., Co., 64 L. T. li. 
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♦CHAPTER XXII. [» 402] 

NOVATION AND AMALGAMATION. 

' D^nition. — By novation is meant a tripartite arrangement 
whereby a debtor or person liable presently or* in future, or on a 
oontiugency or concurrence of contingencies, is released from such 
debt or liability in consideration of his providing another person 
who will undertake to satisfy such debt or liability (a). Difference 
between novation and mretyahip, — The creditor, by consenting to 
such arrangement, consents to look only to the new debtor; and it 
is the criterion between novation and suretyship that in the former 
the creditor has no right of recourse to his original debtor (6), hav- 
ing accepted the new liability in complete extinction and satisfac- 
tion of the old, whereas in suretyship the liability of the original or 
principal debtor continues. 

Novation to be proved, — ^The law will not presume novation (c). 
It is a question ot fact, and must be proved accordingly b v those 
who aver it to have taken place (d). In the absence of such proof 
the new liability, if any, will be taken to be by way of guarantee 
(e), and not as a substitute for the old. 

Proof required, — Although very slight evidence is suj£cient in the 
course of dealing between a customer and a firm, subject to 
change by the retirement of old partneni and the introduction of 
new, to show that the customer continuing his dealings ac- 
cepts the new firm as his debtors *in lieu of the older firm [* 403] 
(though even when it is necessary that knowledge of the 
change in the firm should be brought home to tne creditoit), far 
more precise and cogent proof is required to show that in the case 
of two limited liability companies, formed originally under separate 
deeds, a creditor has abandoned a written definite contract with 
one company for an unwritten engagement by a new company, to 
be arrived at through the medium of very special arrangements 
between the two companies (/). 

Novation not solely applicable to insurance. — ^The doctrine of nova- 
tion does not apply solely to insurance, but owing to the recent 

(a) 1 Pothier (Evans'), p. 881, 546. Wilson v. Lhyd, 16 £q. 60. 

ib) 1 Pothier (Evans'), p. 894, s. 568. 

\c) 85 A 86 Vict c. 41, s. 7. Bovoring's Cast, 16 S. J. 806. ^ 

{d) CogUan's Cast, Reilly (Eur. Arb.) 46, 17 S J. 128. BlundeWs Case, 
Rally (Eur. Arb;) 84. 17 8. J. 594. 

(e) Erskine's Scottish Lew 425. 

(/) Re Family Endowment Co. per Hatherly, G , 5 Ch. App. 118, 182-d, 89 
L J. Ch. 806, 21 L. T. N. S. 775, 18 W. B. 266. 
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history and peculiar character of insurance business, has been 
chiefly discussed of late years with reference to insurance com- 
panies, having been brought into prominence by the result of 
numerous and complicated amalgamations and transfers of busi- 
ness between insurance companies which were in difficulties at the 
time of such amalgamations and ultimately became insolvent 

BiU many cases have arisen out of arrangements of insurance comr 
panics. — ^A large number of companies, by a series of successive 
amalgamations and transfers, were ultimately merged in the Euro- 
pean and Albert Companies respectively, and both failed, upon 
which it became necessary to decide — (1) the competency of the 
various companies to effect the said amalgamations and transfers; 
(2) whether such proceedings, if competent to the company, were 
binding on its policy-holders and other creditors; (^3) whether, if 
not binding, they had been accepted and acted upon by creditors. 

These questions are dealt with in the following pages on nova- 
tion and amalgamation. 

Amalgainaiion. — By amalgamation or transfer is meant 
[* 404] those '^'arrangenjents between insurance companies on occa- 
sions when one takes to the business of the other (^). 

Amalgamation ultra vires. — Purchase by one insurance company 
of the goodwill and the whole concern of anotiier will, ordinarily 
speaking, be a transaction in which no insurance company will tie 
justified in engaging, because it certainly cannot be said to be 
within the ordmary scope of the objects of any company to pur- 
chase the goodwill of another (h). Such a transaction may, how- 
ever, be expressly authorised under the deed of settlement or other 
instrument constituting the company, but the purchase must be 
carried out according to the provisions thereof (t;. 

Capacity to amcUaamate must be expressly shown, — Power to enter 
into a contract of amalgamation is most clearly no part of the 
general powers which the law would imply in directors of an in- 
Buraiv^e company (^). The power to insure lives and the power to 
grant annuities on lives committed to the directors of an insurance 
company, implying as it does skill and care on their part in select- 
ing nves, could not be contended to authorize the taking over in 
mass by the executive of one insurance company of all the insured 
lives and all the annuity contracts of another company selected 
and entered into, not by the executive of the first company, but of 
the other (h). In order, therefore, to maintain a contract of amal- 
gamation or any rights of indemnity arising therefrom, the power 
to amalgamate mu^t be shown ana strictly pursued, and general 
principles of law, which would show that, in the ordinary details 
of business in obtaining necessaries and entering into contracts for 

{a) Indemnity Case, Reilly^Alb. Arb.) 17. 

(A) Ernest v. Nichols, 6 ft. L. C 401, 414. Re Era Insurance Co., 80 L. J. 
Ch. 187, 8 L. T. N. iS. 814, Jur N. S. 1384, 9 W. R, 67 (1861). 
(t') Ernest v. Nichols, Q H. L. C. 401. 
(k) Indemnity Case, Reilly (Alb- Arb.) 26. 
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them, the directors would have power to bind their share- 
holders, whether *their shareholders had or had not stipu- [* 405] 
latedfor particular limits of liability in the deed, cannot 
be appealed to in order to support an amalgamation or an under- 
taking to indemnify as part or a contract of amalgamation (I). 

ArwdgamaJtion vltra wres can be ratifieoL — But an amalgamation 
which is at its outset ultra vires may be ratified and accepted by 
the shareholders with or without qualification; and Lord Cairns, a^ 
arbitrator, held that the Albert Society, in sanctioning an amalga- 
mation effected by its direction did not accept certam uUra vires 
terms in the amalgamation deed which purported to impose on 
them an unlimited liability in respect of the debts of the amalga- 
mated companies (m). 

Whenpofwer to amalgaTMle fiot given by deed, U may be by special 
resolution. — When the original d^ds constituting the company do 
not give the power to amalgamate, such power may be given by 
general resolution, but not so as to alter the fundamental principle 
ofthe original deed as to the individual liability of shareholders 
(n). Therefore an amalgamation purporting to do more will be 
void (o), though an amalgamation not altering the nature of such 
liability will be good (|>). 

So no amalgamation could be intra vires which, in the face of a 
daase in the original constitution of the company, requiring that 
in every contract there shall be inserted a limitation of liability, 
purports to brin^ upon the company a liability not so limited (g). 
But Lord RomiUy held that where amalgamation was 
Authorized, the covenant to indemnify made thereon was [* 406] 
milimited (r). 

Policy-holder accepting amalgamaiion can only daim on amalgama- 
ting company. — When a policy-holder or annuitant of one insurance 
company accepts an amalgamation of his company with another 
company, he can only claim on such other company as if he had 
oriffinally obtained policies or annuities from that company (9). 

iXaim by amalgamxUed on amatgamaling company when policy-holders 
vtiU not look to amalgamjoiing company. — ^And when the policy-holders 
and annuitants will not look to the amalgamating company, the 
amalgamated companies can under the de^ of amalgamation and 
indemnity only claim on the assets ofthe other with general credi- 
tors, or, in other words, the indemnity will be limited. 

iJ) Indemnit^f Case, Reilly (Alb. Arb.) 26. 
m) Ibid, 28. 
n) iWrf., 29. 
0) Albert Co. v. Bank of London Co,, same case. 
p) Albert Co. v. Medical, p 28, same case. 

{q) Indemnity Cast {No. 2), Reilly (Eur. Arb) 8. AngUhAustroHan Co, ▼. 
BriHsh Provincial Co., 8 Giff. 621, 6 L. T. N. S. 68, 517, 10 W. R. 588. Ex . 
Mrte Smithy Re Anglo Life Co, 8 W. R. 170. Ex parte Anglo- Australian Co,^ 
Re British Ptovimnal Co., 10 L. T. N. S 826, 12 W.R. 701. 
(r) Re British Provident Co., 18 S. J. 242 (Eur. Arb.). 
(«) IndtmnUy Cast, ReUly (Alb. Arb.) 38, 16 S. S. 141. 

21 PORTEB ON INSURANCE, 321 
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Costs of liquidation of amalgamaied company Ikrtmgh default of amal" 
gamating company, — The costs of liquidating the amalgamated com- 
panies in consequence of the de&ult of the amalgamating conipanies 
will be treated like the costs of a surety who resists the creditor's 
claim when the principal debtor £Biils to pay it, and they mui«t show 
very strong reasons for resisting before they can be entitled to such 
costs (t). If the indemnity includes costs when ascertained and 
proved to result from breach of the covenant to indemnify, they 
may be charged on the company promising the indemnity (ti). 

When policy-holder bound oy transfer of ItabUUy of office, — Policy- 
holders can only be made to consent to a transfer of the liability on 
their policies — (1) when power to effect such transfer is expressly 
given oy the constitution of the company granting the policies, and 
(2) if the provision regulating the mode of such transfer have been 
strictly complied with. But to avoid risk of acquiescence or nova* 
tion, it is advisable to signify dissent or protest (x); and 
[* 407] where either is effectual, by formal *protest (y) to pay pre- 
miums and do other acts needful to keep alive the claim 
with reference to such protest Unless such protest be absolute, or 
declared to be in force until certain acts are done, or information is 
given by the person to whom it is addressed, difficulties may still 
arise, and subsequent acquiescence be alleged with some show of 
reason (z). 

NovaJdon. Lord Oairwf view. — ^Where persons having claims by 
way of policy or annuity, d^ed, endowments, or otherwise, allow 
themselves to drift into dealings and enter into relations with the 
new company, and to pay premiums, &c., and make no protest 
with regard to the footing upon which they are paying these pre- 
miums, <&c., they lose the security of the old company and become 
creditors of the new (a). 

Amalgarfuation withcnd policy-holders losing rights against trangferor 
company, — Where a company transfers its business to another in 
consideration of a covenant by the transferee company to in- 
demnify the transferor against all claims on policies, annuities, and 
other contracts, holders of annuity contracts with the transferor 
company, who were also shareholders, hy exchanging those shares 
for an equivalent number in the transferee company, do not pre- 
clude themselves from looking to the transferor company for the 
payment of the annuity (6). 

By assenting to the exchange they do no more than agree that 



(t) Ibid, 84. 

(u) Indemnity Case, {No. 2), Reilly (Eur. Arb) 8. 

(x) Wood^s Case, Reilly (Alb. Arb.) 64, 15 S. J. 693. 

(y) Wood'ji Case, Reilly (Alb. Arb.) 64, 15 S. J. 698, for a very clear and well- 
drawn protest. 

(z) Doming's Case, Reilly (Alb. Arb) 144. Oriffith'9 Case, 6 Cb. App. 874, 
40 L. J. Ch. 464, 24 L. T. N. S. 468, 19 W. R. 495. 

(a) Darning's Case, Reilly (Alb. Arb.) at 148. 

(6) Frerc'e Case, Reilly (Alb. Arb.) 211. 
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the paid and unpaid portion of the transferee company's capital, 
including their own portion thereof, shall be available to indemnify 
the old company in respect of the old debts. They do not merge 
or extinguish their own claims against the old company (c). 

*Wh€re eompany dissolved, &€., liabUUy of partners continues^ [* 408] 
unless specially discharged. — If a person takes shares in an in- 
surance company, and then that company is dissolved, or its business 
transferred to or amalgamated with that of another such com pan v, 
unless the dissolution, transfer, or amalgamation involves a dis- 
charge to the creditors of the dissolving, &c., companv which 
binds them, the liability of the partners continues. Unless they 
accede to the transfer, however conformable it may be to the con- 
stitution of the companies engaged in it, they are not bound. But 
if they accept the indemnity of the new company, the old liability 
ceases (cT). 

Rights of creditors, (Sec, of transferor company preserved. — When one 
company transfers to another its business, the transferee company 
promises by the deed of transfer indemnity to the transferor 
aj^ainst all claims of policy-holders or creditors with vested or con- 
tingent rights against the transferor. This of itself does not in any 
way debar such creditors from suing the transferors. If the trans- 
ferees continue solvent, the transferor can have recourse to them, by 
claim over. Most of the cases on this point have arisen where 
creditors of the transferors have found the transferees insolvent 

Covenants to indemnify not unlimited.— Covenants to indemnify, 
made by insurance conii)anies with each other on amalgamation 
and transfer of business, are not unlimited in their scope. They 
do no more than affect and bind the paid and unpaid capital of 
the indemnifying company. And the assent of a shareholder to an 
indemnity covenant amounts to nothing more (e). 

Position of Shareholder. — An insurance company agreed to amal- 
gamate with a second company, and a deed in two parts embody- 
ing the terms of amalgamation was drawn up and executed, but 
subsequently declared void for a variation between the 
terms of the two parts (/). A shareholder in the *first [* 409] 
company applied h>T shares in the second, and received a 
letter of allotment, but no certificate of shares. As he did not ac- 
cept the allotment, it was held that he could not be called upon to 
con^bute in the winding up of the second company, but must be 
treated as an applicant for shares which never had been alloted, 
the insertion of nis name on the register being neither authorized 

(c) Fleming's Case, 6 Ch. App. 893, 89 L. J. Ch. 260, 28 L. T. N S. 770, 19 
W. R. 668. 

(d) Lamp's Case, Reilly (Eur. Arb.) 18 per Lord Westbury. 

it) Indemnity Case, Reilly (Alb. Arb.) 17. Frere's Case, 16 S. J 502, ReilW 
(Alb Arb.) 211. Fleming's Claim, 6 Ch. App. 898, 19 W. R. 668, 28 L, T. N. 
8. 770, 39 L. J. Ch. 260. 

I/) Wynne's Case, 28 L. T. N. S. 806, 21 W. R. 895. 
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nor ratified by him (g). Void avialgamation.'^The amalgamation 
being void, there was no consideration for taking shares in the sec- 
ond company, since that company could not give him shares on 
which he was to be credited with the value of his old shares, and 
as a fact no agreement to take the second company's shares was 
prcwed (A). 

No amalgamation of life offices unUunU consent of High Oowrt, — Life 
insurance companies cannot now amalgamate or transfer their 
business without the assent of the High Court of Justice, to be ob- 
tained by petition in the Chancery Division (i). 

It may be stipulated that policy-holder shcdL accept liabUity of transfer 
company, — It is quite lawful {k) to make it a term of the original 
contract of insurance that the holder thereof shall be obliged to 
accept any subsequently substituted liability created by any intra 
vires transfer or amalgamation. This may be done by express and 
apt words in the pokey, or by declaring the policy to incorporate 
and be subject to the constitution and bye-laws of the company 
(0, but will in no case be implied by law (m). 

Jpf the amalgatmg companies are treated as separate, novation does not 

occur, — Where the terms of the amalgamation do or purport to keep 

the two companies separate, no question of novation can 

[* 410] arise, and homers of contracts with the ^absorbed company 

continue to be creditors of that company ^one (n). 

The object of proving novation is to enable the old debtor to re- 
sist any recourse to him for payment of the debt Amalgamation 
uUra mres, — An insurance company which has transferred its busi- 
ness idtra vireSy or to a company which had not the power to take 
it over, or which, the transfer being intra vires on both sides, cannot 
by its constitution or the terms of its policies, or both, compel the 
contract-holders to look to the new company, is not entitled to dis- 
solve, and mav be resusticated for purposes of winding up when 
its contract debts fall due, unless it can prove that the contract- 
holders had full knowledge or sufficient notice of the arrangement 
(o) between the transferor and the transferee companies, and as- 
sented thereto in such a manner as to agree to look to the trans- 
feree company onlv for satisfaction ( p) of the policy or other in- 
surance contract when its amount became payable. 

(g) Beck's Case, 9 Ch. App. 892, 48 L. J. Cb. 631, 29 L. T. N. S. 907, 22 W. 
B. 348. 460. 

[h) Same case. 

t) 88 & 84 Vict c. 61, 88. 14, 15. 

[k) Pollock on Contracts 190. Dowsers Case^ 3 Ch. D. 884, 40 L. J. Ch. 402. 
86 L. T. N. S. 653, and Cocker's Case, 3 Ch. D. 1, 46 L. J. Ch. 832, 35 L. T. N. 
8. 290. HorVs Case, 1 Ch. D. 307, 46 L. J. Ch. 821, 88 L. T. N. S. 766. 

(1) Brice Ultra Vires, p. 724, cczxzix., diaciused in Pollock on Contracts, p. 
190. 

(m) Lamceifs Case, Reilly (Enr. Arb.) 18. 
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Shareholders of transferor company seek release from their policy -Iiold- 
ers,—It is consequently of equal importance for the share-holders 
of a transferring company to induce the policy-holders to release 
them and accept the transferee, where the policy-holders have the 
option of refusal, and for the latter in such a case to avoid novation 
and seek to preserve recourse against the original grantors of the 
policies. Wneiher novation has or has not been made, being, as 
already said, a question not of law or presumption, but of fact, in 
the very complicated circumstances attending the amalgamation 
already alluded to, it is not surprising that the views of Uie Court 
of Chancery and Lords Cairps, Westbury, and Romilly, sitting as 
arbitrators in the winding up of the Albert and European 
Companies, are not wholly consistent (9). ^Decisions ofar- [* 411] 
biiratora not absolutely binding, — The views of the learned ar- 
bitrators, however, though entitled to the greatest regard as opin- 
ions of very learned men, are not binding on the Courts. 

Payment of premiums not evidence of novation. — Payment of pre- 
miums necessary for the maintenance of the policy or other similar 
security to the transferee company is not sufficient to constitute 
novation (r). The act, being ambiguous, is not sufficient to raise a 
presumption against the policy-holders, who in cases of transfer 
can only pay at the transferee's office, and payment may be made 
them either as agents for the grantors of the contract or as princi- 
pils. 

Payment under protest will prevent novation. — Formal protest in 
writing, declaring that future premiums would be paid only sub- 

£' ct to and on the foot of that protest, and prevent any question of 
pse, is sufficient to negative novation («). 

A receipt from a company other than the original insurers may 
be explained by payment either as accepting the new company as 
futurers, or as agents of the original company (t), and, being am- 
biguous, will not prove novation. 

Payment in ignorance of change. — If the holder of the receipts knew 
nothing of amalgamation, he cannot be held to have assented to 
it (u). 

Wutund aiUhorUy. — And if the premium be paid to the transferee 
company by the bankers of the contract-holder's widow, without 
the executor's authority, there is no novation (x). So if the contract- 
holder cannot read, ana does not otherwise learn of the amalgama- 
tion, he will not be held to have accepted the liability of the amal- 
gamating company (3/). 

(g) Lindley on Partnership 468. 

(r) 85 & 86 Vict c 41, b. 7. And see BarOeWs Cast, 5 Ch. App. 640 ; HoJd- 
Uch's Case, 14 Eq. 72, 26 L. T. N. S. 416, 20 W. R. 567. 

(«) Wood's Case, Reillj (Alb. Arb.) 54, per Lord Cairns. Doming^ s Case, 
Reilly (Alb. Arb.) 144. How's Executors' Case, Reilly (Alb. Arb.) 245. 

(0 WhUekaven Bank Case, Reilly (Alb. Arb.) 62 

(ti) Power's Case, Reilly (Alb. Arb.) 232. 

(«) Dupre's ExeciUors' Cas6, Reilly (Alb. Arb.) 236. 

(y) CUgg'8 Case, Reilly (Alb. Arb.) 266. 
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[* 412] AccepUince of bonus ^evidence oj novation. — But acoeptnnce 
of a bonus from thu transferee company is evidence of an 
intention to accept its liability in lieu of the liability of the 
transferor company (a). So will the carrying in of a claim against 
the transferee company, whether before (b) or in the winding up, be 
evidence of novation (c). 

Indoraement of policy by transferee company. — Novation also takes 
place when the transferee company indorses the original policy 
with an acceptance of liability conditionally upon payment of pre- 
miums to it (d), and generally when a policy-holder has sent in his 
policy to be indorsed by the transferees, or io be exchanged for one 
of theirs (e), or accepts any voucher declaring their liability (/), 
novation is clear. 

Verbal protest not sufficierU to prevent. — Verbal protests by a policy- 
holder to an agent of his company will not suffice to prevent nova- 
tion in face of other facts evidencing it (jg). But complete protec- 
tion if desired may be obtained by formal written protest and pay- 
ment of premium subject thereto. A good instance of such protest 
is Wood's Case (h). 

Where policyholder is shareholder or parly to deed of transfer. — Where 
a policy-holder is also a member or shareholder in the company 
whose business is transferred, and a party to the deed of transfer, 
novation will be held to have taken place as to his policy (i). 

Novation by mortgagor binds mortgagee. — Where a policy is mort- 
gaged, novation by the mortgagor will bind the mortgagee 
£* 413] (i). Sp also in the *case of a settled policy, if the setdor 
accepts the liabilities of the transferees, the trustees cannot 
claim against the transferors (0- 

Receipt of annuity not sufficient. — The holder of an annuity con- 
tract which has not matured is in just the same position as a 
policy-holder. But when the annuity has become due, receipt of 
the instalments thereof without demur from a company other than 

(a) Ex parte Nunndey, Re Times Life and Guarantee Co , 89 L. J. Gb. 276, 
5 Ch. App 881, 18 W. R. 559. Spencer's Case, 6 Ch*. App. 362, 40 L. J. Ch. 466, 
P4 L. T. N. S. 466, 19 W. R. 491. 

(6) Even's Claim, 16 Eq. 854. Knose's Case, ReiUy (Alb. Arb.) 182, Allen's 
Case, Reilly (Alb. Arb ) 127. 

(c) Re National Provident Life Co., 9 Eq. 806. Re IntemaHonal and Her- 
cules Co , Ex parte Blood, 9 Eq. 8>6, 89 L. J. Gb. 295, 22 L. T. N. S. 467, 18 
W. R. 870. 

(d) Re European Co., Miller's Case, 8 Cb. App. 891. 

\e) GHffith's Case, 6 Cb. App. 874, 40 L. J. (5h. 464, 24 L. T. N. S. 458, 19 
W. R 495. 

(/) Uawtrey's Case, Reilly (Alb. Arb.) 188, 16 8. J. 718. 

Ig) Rioaz's Case, Reilly (Alb. Arb.) 104. HaweWs Case, Reilly (Alb. Aib ) 
117. 16 S. J. 631. German Life Co. Case. Reilly (Alb Arb.) 189. 

(h) ReiUy (Alb. Arb.) 54. 

(i) Ex parte Stephens Ea 694, 22 L. T N. S. 264, 18 W. R. 725. Flemiwi's 
Case, 6 Ch. App. 893, 89 L. J. Ch 260, 28 L. T. N. S. 770, 19 W. IL 668. Head- 
man's Case, 1 (Jh. D. 826, 46 L. J. Ch. 886, 88 L. T. N. S. 760. 

(k) Weminck's Case, Reilly (Alb Arb.) 101. 

(l) Andrew's Case, Reilly (Alb. Arb.) 107. 

326 



NOVATION AND AMALGAMATION. 



*413 



the grantors will not amount to novation (m), since accepting 
from B. payment of a debt due by A. is no evidence tbat the re- 
cipient considers B. his debtor (n). In certain cases, however, the 
annuitant cannot resist novation. Othenjoiae where deed of settlement 
promdes that only funds of company liable, — Thus, where the deed of 
settlement of the grantor company provides that its funds and 
property only shall be liable for claims on the company, and they 
are transferred, his claim follows them into new hands (o). 

Indorsement, — And if the annuitant accepts an indorsement on 
his contract by the transferee company, this would seem to amount 
to novation (p). 

Effect of successive amalgamations. — The effect of successive amal- 
gamations, if agreed to by the creditor, would be to transfer his 
claims on the assets of the ori^nal company to the assets of the 
last amalgamating company, including all that it had received 
from the different companies amalgamated. Thus if an annuity 
contract was entered into with the St George Company, which 
amalgamated with the Metropolitan Counties in 1861, which in 
1862 amalgamated with the Western, which in 1865 amalgamated 
with the Albert, the claim of the annuitant would be transferred 
firom the St George Company to the assets of the Albert Company 
as well original, aa those derived from amalgamation (g). 



(m) Re National ProoidenJt Lift, 9 £q. 806. P6U'» Case, 5 Ch. App. 118, 18 
W. R. '266. 

(n) Re India and London Life Co., 7 Ch.' App 651. 

(o) Dowse's Case (European), 3 Ch. D. »84, 46 L. J. Ch. 402, 86 L. T. 
M. S- 653. 

^) Dale's Case, Reillj (Alb. Arb.) 11. See F^t's Case, supra. 

(g) Dale's Case, supra^ 
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[*414] *CHAPTER XXIIL 



VOREIGM COMPANY. 



Domicile of company. — ^The domicile of an insurance company 
may be of great importance to those who deal with it; for it is very 
common for companies constituted within and under the law8 of 
one jurisdiction to carry on business in another. Thus Scotch 
companies do a large busmess in England, and English companies 
appear in suits before the Courts of the United States and of every 
colony in the empire, and the colonial companies very often trade 
in other colonies. And usually, as a check on their agents, such 
companies refuse to allow any agents other than directors to grant 
policies (a). And also they have much if not most of their assets 
m some- other jurisdiction. 

Foreign insurance companies can trade here fredy, — An insurance 
company is domiciled where its chief registered office is (6). 

No special terms are in this country laid upon foreign insurance 
companies which are not also laid on English companies (c). Ex- 
isting foreign companies need not register under the Companies ' 
Acts, whether established before or alter 1862, nor must tbey be 
incorporated according to the laws of their own country (d). 

Rights of foreign companies, — Companies formed out 
[ *415] side the United Kingdom may *trade irrespectively of 
any convention. They cannot register under the Com- 
panies Acts, 1862, without dissolution and re-formation. So their 
coming to trade in England will not alter the liability of the mem- 
bers of the companjr in any way («). • 

By virtue of special conventions, French, German, Belgian, or 
Italian insurance companies, legally constituted under the laws of 
their respective countries, may freely exercise all their rights under 
such constitution in this country, including the right of appearing 
before the Courts as plaintiffs or defendants (/), so far as such con- 
stitution complies with the laws and customs of this country, t. e.y 



(a) KeUy ▼. L(mdon and Staffordshire^ 1 Cab. k Ellis 47. • In some colonies 
the Legislature has intervened, and forced foreign companies to name an agent 
and lodge funds within the jurisdiction : South Australia Act, No. 277 of 187S. 

(h) Jones y. ScotiUh Accident Co., 17 Q. B. D. 421 

(c) Life Assurance Companies Act, 1870 (88 & 34 Vict c. 61). 

id) BcUeman v. Service, 6 App. Cas. 886, 60 L. J. P. C. 41, 44 L. T. N. S 

86. 

e) BulkeUy v. Schuiz, L. R. 8 P. C. 764, 769, 6 Moore, P. C. N. 8, 481. 
/) See Conventions in Buckley 626. 

828 
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that they are found to comply with the conditions prescribed by 
the laws of this country (g). 

It does not matter whether the companies were formed before or 
after the making of the conventions (g). But almost the only 
change effected by these conventions, as will be seen from the cases 
ab-eady cited, has been to admit English companies in the coun- 
tries named, the foreign companies having already been admitted 
here. 

American experience of foreign companies. — American reports teem 
with cases of insurance trading outside the State in which the com- 
panies are associated for trading purposes. But such cases, while 
in many respects they will illustrate the rules of English law on 
the subject, go to a great extent on special statutes empowering 
policy-holders io sue in the State of their domicile irrespective of 
the domicile of the insurers (A). 

Fbreign contract law applicable, — The law which applies to a con- 
tract with a foreign country is well stated as follows: — "When a 
suit is brought on a policy in a State other than that where the 
contract is made or to be performed, the lex fori governs 
*the remedies for enforcing the contract, but not its con- [* 416] 
fitruction or the legal rights arising under it. These depend 
usually on the laws of the place where the contract is to be per- 
formed, although, where there is anything in the circumstances to 
show that parties had specially in view the law of the place where 
the contract is made, this law will govern though the contract is to 
be performed elsewhere" (t). 

Aovision excluding foreign law. — ^Where the contract is foreign, by 
the test given above it will be, unless otherwise provided, governed 
by the law of the foreign country in which it is made. But this 
will not wholly oust the jurisdiction of the Courts of the assured 's 
domicile (Jc\ and, if the insurers have an office within that domi- 
cile for the receipt of premiums, service on their agent will, it 
seem, be permissible (Q. 

Where an assignment was made abroad of an English life policy, 
and the assignor and assignee were domiciled abroad, the validity 
of the ajssignment was determined by the law of the place where 
the assignment was made (m). 

Pdicy of foreign company doing buainesa here. — When a policy is 
grantea by a foreign company carrying on business within the 
lealm, the contract will be held to be made at the head office abroad 



SI 



r) Ibid., 626, 627. 

(a) CromweUy. Royal Canadian Insurance Co., 49 Maryland 366. Uniteraal 
Life Co. Y. Backus, 51 Maryland 28. Myer v. London, Lvoerpool, and Globe. 
40 Maryland 696. 

U) Ruse v. Mutuvl Bentfit Co., 23 N Y. 516. 

Ik) Parken y. Royal Exchange, 8 G. S. C. (2Qd series) 365. 

(l) M'CuUough v. Yorkshire Insurance Co., 1 Crawford & Dix (Ir. Circ. Rep.) 
264 (1838). 

(to) Lee V. Abdy, 17 Q, B. D. 809, 34 W. R. 653; see also Mutual Life Co. y. 
Allen, 52 Am. Rep. 247, 138 Mass. ^4. 
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of ^uch company if the consent to issue it *must be and is there 
given (n), and it may be sued on there. Consequently, where a 
person with English domicile takes out a policy from such a com- 
pany, it would seem that payment of the amount thereof 
[* 417] under judgment in *the domestic forum of the company to 
the administrator within such forum of the assured, would 
be a bar to any suit for the recovery of the amount of the policy in 
the domicile of the insured (o). 

Foreign (xmtract place of payment. — Where the policy is foreign 
and no provisions are mad!e therein as to the place or payment, 
&c., demand must be made at the head office abroad before the 
company can be considered in default (p), since the locus contractus 
is locm solutwnis unless expressly otherwise provided (9). But in 
case of insolvency, the creditor on a policy would be entitled to 
rank in his own forum against any funds deposited within its juris- 
diction (r), and generally having got judgment on his policy here 
or abroad, in accordance with the law governing it, would be en- 
titled to rank as a secured or unsecured creditor (according to the 
terms of his policy) on the assets of the company here («). 

Condition making it English. — If the assured wants a contract with 
a foreign company to be governed by the law of his own country, 
he should have a provision to that eflfect inserted in the policy, 
which will be effectual to oust the lex loci contractus (t). If he 
thinks the foreign law more favourable to him, he can contract ac- 
cordingly. 

In dealing with foreign companies, it is necessary, in order to 
avoid such an inconvenience, to see that the policy contains a pro- 
vision that payment on it shall be made in the domicile of the 
assured, since in a foreign contract the locus soliUionis U foreign too 

unless otherwise stipulated (u). 
{* 418] ^Provision for policies in different jurisdictions. — Perhaps 
the best example of the mode in which the insurance 
companies can make provision for policies in different jurisdic- 
tions is to be found in the special Act of the Scottish Widows' 
Fund, a company domiciled in Scotland, wherein it is provided 
that every policy effected with a company having its head office 
in London or Dublin respectively, even though it should appear 

(n) Equitable Life Co. of the U. 8 v. PerrauU, 26 Lr. Can. Jur 882. Parken 
V. Royal Exchange (1846), 8 G. 8. G. (2nd series) at 872. Redpath y. Sun Mu- 
tual Co.. 14 Lr. Gan. Jur. 90. Von Savigny, Gonflict of Laws, tr. by GuUirie 
(2nd ed ), 156, 215, 265, and notes. 

(o) Equitable Life Co. of the U. S. v. PerrauU, 26 Lr. Can. Jur. 882 (1882), a 
very full case. 

ip) Ibid. 

(q) Parken v. Boyal Exchange^ 8 G. S. C. (2nd series) 865-876. 

(r) Orr Ewing v. Orr Ewing, 21 Sc. L. R. 428, 11 G. 8. G. (4Ui series) 600. 
Equitable Life Co., v. Perrauit^ ubi supra. 

(s) Thurbum v. Steward, L. R. 3 P. G. 478, 40 L. J. P. G. 5, 19 W. R. 678. 

(t) Robinson v. Bland, 2 Burr. 1077. 

(u) Parken v. Bo^ Exchange, 8 G. S. G. (2nd Aeries) 865-375, per Lord 
Gockburn. 

330 



NOVATION AND AMALGAMATION. * 419 

on the face of the policy that it was not iu fact effected in England 
or Ireland (x). S. 56 of the Bame Act contains a further provision 
to the same end, that assignments and discharge of policies of the 
Bocitty executed outside the United Kingdom shall be valid and 
efifeclual if made and executed according to the usual mode of 
making and executing such ducuments in the United Kingdom, 
or in the place where the same shall have been made and 
executed. 

Law as to deposit inefficacious. — ^The statutory requirement that 
every life insurance company should deposit £20,000 with the 
Accountant-(3eneral applies equally to alt companies, British or 
foreign; but as there is no provision insisting that companies not 
domiciled within the jurisdiction should keep tne fund deposited after 
they have satisfied the test by the Act provided, the assured has 
no guarantee that a fiind will remain in tnis country to satisfy his 
claims {y). In the case of large foreign companies it seems to be 
the practice to lodge assets with trustees within this country to 
answer claims there arising. This procedure provides funds upon 
which judgment may be executed within the domicile of the as- 
sured, or on which he may rank as a creditor, but does not obviate 
the necessity of the provisions already mentioned as to the law 
which is to govern the construction of the contract (z). It 
mav, however, be observed that insurance *law varies [* 419] 
little throughout those countries where insurance is 
practiced. 

Scotch Law, — In Scotland jurisdiction on a foreign policy can be 
with certainty created if doubt arises by arrestment of funds of 
the foreign insur»*r within the jurisdiction (^z). An English com- 
pany dealing in Scotland by an agent not allowed to do more than 
give interim receipts must, it seems, be sued in England (a). So 
also when the company was English, and a conditional policy was 
granted in Australia (6) ; and in a recent case suit was brought in 
England on a policy granted by an English company on property 
in Minnesota (c). 

Test when contract by agent is foreign. — If the insurer's agents in 
the country of the sssured have power to effect a complete contract 
there without reference for consent to the foreign head office, the 
contract will not be foreign (d), and will be valid where made, even 
though forbidden by a monopoly within the domestic forum (^e) of 
the insurers. 

(x) The Scottish Widows' Fund Act, 1882 (46 and 46 Vict c. Ixxv.), s. 55. 

(y) 33 & 84 Vict. c. 61, s. 8. 

(z) P. 417, supra; and see Ex parte Dever, 18 Q. 6. D. 660. 

Iz) Farken y. Royal Exchange^ 8 C S. C (2nd series) 865. 

(a) Mackiev. European Co., 21 L. T. N. S 102, 17 W. R, 987. 

(6) Rossiter v. Trv^algar Life, 27 Beav. 877. 

(c) Kelly V. London and Staffordshire Co , 1 Cababe & Ellis 47. 

id) AUnon Insurance y. MiOs, 8 Wilson k Shaw (Sc.) 218, 288 1 D. ^CL 
(H. L.) 242- 

(«) Same cade, followed in St. Patrick Co. v. Brebner, 8 G. S. C (1st Se- 
ries) 51. 
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Proceedings where contract and company foreign. — Where the com- 
]>any and the contract are both foreign, judgment may be obtained 
ill the locus contractus, and then proceeded on in the English courts 
(/), and a winding up order may be obtained against a regis- 
tered company even though the persons, property, management, 
and directordhip be abroad, provided that it is a company which 
at the outset contemplates some description of business in this 
country, even although in substance all its operations may be 

abroad (^)- 
[* 420] *It has been laid down by the Irish Courts that a com- 
pany which holds an office in a foreign country for the 
receijjt of premiums, where the entire contract is made and where 
the office is still open for future contracts, does by such contract 
enter into an engagement that for all purposes of suit their office 
shall be deemed their dwelling-house (A). Formal completion of 
the contract at the head office will not make any diff*-rence, as the 
holding open office is an undertaking that the office is to be 
deemed their residence, not only for receipt of premiums, but also 
for enforcing the contract (i). But as berore mentioned an action 
has been brought in England on a policy granted by an English 
company (through a broker) in Minnesota (^), and in New York 
State on a policy there granted on property in Canada (I). 

Service of writ on company, — Substituted service has been allowed 
on an agent in Dublin of an English company who had received 
some of the premiums for them, the company refusing to appear 
in Ireland and requiring suit in England (m). But under the new 
Rules (n) a policy effected in England with a Scotch or Irish com- 
pany cannot be sued on here unless the contract is made at the 
company's office here ; for there is no power to allow service of a writ 
out of the jurisdiction in actions for breach of contract under Ord. 
xi. r. 1 (e), where the defendant is domiciled in Scotland or 
Ireland (o). 

(/) Which can now be done under R S. C 1883, Ord. iii. r. 6, and Ord. xiv. 
Grant v. Eastoiiy 53 L. J. Q. B. 68, 49 L. T. N. S. 645, 82 W. R. 239. 

(g) Btdkdey v. Schutz, L. R 8 P. C. 764. Bateman v. Service^ 6 App. Cas. 
886, 60 L. J. P. C 41.44 L T. N S 436. Princess of Reussv. Bos, L. R. 6 H. 
L. 176, 40, L. J. Ch.656, 24 L. T. N. S. 641, reported also as Re General Land 
Credit Co., 6 Ch. App. 363, 2i L. T. N. S. 454, 18 W. R 605. 

(h) Moloney (Exor.) v. Tulloc\ 1 Jones (Ir. Ex.) 114 (1835). KeUy v. Lon- 
don and Staffordshire, 1 Cabab^ « Ellis 47. 

(t) Same case. And see Welsh v. Reynolds, 8 Ir. Law Rec- N. S. 105. 

{k) Kelly v. London and Staffordshire Fire, 1 Cabab^ & Ellis 47. Lycoming 
Co T. TTard, 90 111. 545. 

(I) Equitable Life Co, v. PerrauU, 26 Lr. Can. Jur. 882. 

(m) M^CuUagh v. Yorkshire Insurance Co. (1838). 1 Crawford & Dix (Ir. 
Circ. Rep ) 264. KeUy v. London and Staffordshire Fire, 1 Cababd ft 

Ellis 74. 

(n) R. S. C. 1883, Ord. xi. r. 1 (e). 

(o) Lenders v. Anderson, 12 Q. B. D. 60, 53, L. J. Q. B. 104, 49 L. T. N. 8. 
537, 32 W. R. 230. Jones v, Scottish Equitable, 17 Q. B. D. 421. 
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*When a oompany with head office in England wassned [^ 421] 
in Ireland and served in England in accordance with the 
Irish practice, and failed to appear, the validity of a judgment by 
default in Ireland was held not to be affected by proof in English 
courts that the service was invalid (p). The Court will allow pro- 
ceedings on the foreio^n judgment under Ord. xiv. of the Rules of 
the Supreme Court, 1883 {q). 

Judgments obtained by or against insurance companies in one 
part of the United Kingdom are enforceable in any other part of 
the kingdom in conformity with the provisions of the Judgment 
Extensions Act, 1880 fr), 

(p) Shed^ T. IVofessional Life, 27 L. J. C. P. 283 (Ex. Ch 1857). 
(a) See R. S. C 1888, Ord. iii. r. 6. Grant t. EasUm, 68 L. J. Q. B. 68, 41^ 
L t N. 8. 646, 83 W. R. 239. 
(r) 81 & 82 Yict c 64. 
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[* 422] *CHAPTER XXIV. 

AGENTS. 

Agents necessary to all companies. — All insurance partnerships or 
corporations must, by their very nature, act through agents (a). 
But the powers of those agents vary considerably (*). The acts of 
the managers or directors or governing body of an insurance cor- 
poration are binding on the corporation, unless they exceed the 
powers of the corporation as declared by the instrument constitu- 
ting it, or the particular powers by such instruments accorded to 
the managing Body. 

But such companies have also many subordinate agents, whose 
powers are variously limited, and who, while they cannot any more 
than the managing body bind the corporation by an infringement 
of the articles of its constitution, are still further disqualified from 
many acts by the special character of the authority given to them 
by the managing body (6) {*). 

Powers of directors^ &c., presumed to be known. — Persons dealing 
with insurance companies will be deemed to have notice of the 
powers of their managers, whatever the mode in which the com- 

Sany is constituted, so far as the constitution of the company de- 
nes and limits the same. But merely directory provisions therein, 
which are only for the guidance of the directors, do not concern, 
and will not affect, persons dealing with the company (c). 

Authority of general agent. — And it seems to be good law 
[* 423] that **the powers of a *general agent eLvepram/Xfa^ie co-ex- 
tensive with the business entrusted to his care, and will not 
be narrowed by limitations not communicated to the person with 
whom he deals*' (d), except on some such ground as the notice 

(a) Montreal Assurance v. IPGiUivary, 18 Moore P. C. 87, 8 W. R. 166. 
Brice Ultra Vires (2nd cd ) 42 

(6) Royal British Bank v. Turquand, 6 E. & B. 827, 25 L. J. Q. B. 817 (Ex. 
Ch) 

(0 Agar v. Athenasum (1868), 8 C. B. N. S. 725, 27 L. J. C. P. 95, 6 W. R. 
277 frince of Wales Co v. Same, 81 L. T. 0. S. 149. 

{d) Insurance Co v. Wilkinson, 18 Wall (US) 222. Gale v. Xww, 9Q. B. 
730, 10 L. J. Q. B. 119 Shannon v. Gore District Mutual^ 2 XJ. C. (App ) 896. 
Hastings Mutual Co. v. Shannon^ 2 Canada 894. 

^ A local agent, with authority to receive premiums and issue policies, has no 
authority, as such, to waive condition of policy requiring assent of company to 
circumstances affecting the riik. Kyte v. Commercial Imion Assurance Co., 144 
Mass 48. 

' An agent, receiving from a;«ured application for change in policy, and un- 
dertaking to procure such change, is to be treated as agt. of assured and not of 
company. Vuluth Bank v. KnoxtnUe F. Ins. Co., 86 Tenn. 76. 
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which persons dealing with a company must be taken to have of 
such powers, where they are conferred by statute or other instru- 
ment constitutiDg the company. 

General agent not authorized to promiae policy, — Qeneral agency 
does not giye an authority to insure or impose any duty to do so 
(e). It is not within the ordinary duty or an insurance agent to 
undertake to grant a policy, and such an undertaking will not bind 
the company unless the agent was specially authorized (/). 

Rqtresentajtions of agent bind company. Answers by agent for (u- 
itirea. — ^The representations of an agent haying authority to solicit 
insurances and recei ye proposals bind the company (g) ; and where 
an agent of the insurer writes the answers of the assured for him, 
the assured is presumed to haye read such answers before signing 
them (A) (•). 

Dd credere. — Del credere agents, who are commissioned to insure, 
may insure as owners, and. if sued for premiums in case of a loss, 
can set off the amount of the policy (t). But if they describe them- 
selyes in the policies as agents, though they may be liable for the 
premiums, they have nothing to do with the policies (£). 

If the general agent of a company makes an unwise contract for 
them, or is satisfied with answers in proposals which ought 
not to haye been deemed satisfactory, *in these and many [* 424] 
moresupposable coses (collusion on the part of the person 
seeking insurance being out of the que4ion) the company will be 
clearly bound, because in ail the supposed coses the agent would 
be acting within the£cope of the authority which the company held 
him out as possessing (0. 

General agent may extend tims for paying premiums, — If a general 
agent giyes grax^a for the payment of overdue premiums, the com- 
pany will, it seems, be bound, and, if not bound, if the directors re- 
receive the agents accounts with the entry of acceptance of overdue 
premiums without objection, they will ratify his act (m). 

General agent cannot extend time for paying premiums where condir 

(«) French v. Backhouse, 6 Burr. 2728. 

(/) Linford v. Provincial Horse and Cattle Co., 84 Besv. 291, 10 Jur. N. 8. 
1066, 11 L T. N. S. 880. 

(ff) Splints y. Lefeore, 11 L. T. N. S.114. 

(A) New York Life v. Fletcher, 10 Davis (Sup. Ct U- 8.) 619. 

(i) Wicnholt V. Roberts^ 2 Camp N. P. 68tf (1811). Koster v. Eason, 2 E. 41( 
8. 112 

(k) Baker v. Langhom, 4 Camp. 896. 

(/) Montreal Assurance Co, v. M'Gillivray, 18 Moore P. C 87-124, 8 W. R. 
16& 

(m) Jfoffai y. Reliance Mutual X(/e, 46 U. C. (Q. B ) 561. NeUl v. Union 
Mutual We, 46 U. C. (Q B) 598 

' Company held liable, in fullowing cases, where agent filled up answers in ap- 

SUcatiou: SvUivan v. Phenix Jns, Co,, 84 Kansas IJO Mullinr, Vermont 
(ut. Ins, Co.y 58 Vt. 118. Eggleston v. Council Bluffs Ins. Co., 65 Iowa 308. 
Breckenridge v. American Central Ins. Co., 87 Mo. 62. JSusquehanna Hut. F, 
Ins. Co, y. Cusick, 109 Pa. St. 157. Phenix Ins, Co., v. Allen, 109 Ind. 278. 
iSioney. Haaok^e Ins. Co., 68 low* 787. DouneUjf v. Cedar Rapids Ins. Cb., 
70 Iowa 698. 

335 



* 425 THE LAWS OF INSURANCE. 

tion to contrary, — But even a general agent cannot extend time for 
payment of premiums in the face of a condition in the policy that 
no waiver of any condition shall be valid unless made at the head 
office and signed by an officer of the company (n). 

Oeneral agent of foreign company fully represents company astore* 
ceiving premiwms, — If the company is a foreign company, its general 
agents must, for the purpose of receiving premiums, be regarded in 
the same light as the company itself, and knowledge and informa- 
tion brought home to such agents i& the same as if made or brought 
home to Wie company itself (o). 

Agreemerttby director to pay commission to agent after agency ceasedL — 
It is not withm the power of directors of an insurance company to 
agree with an agent (1) for continuance of payment to him after re- 
tirement from the agency of a commission on premiums on policies 
effected through him and in force at his retirement, if there is no 
stipulation that he shall continue in the agency for a stipulated 
time, nor that the commission shall cease if the premiums 
[* 425] cease to be paid, or (2) for allowance of *commis8ion on pre- 
miums to nis wife and children after his death in the 
agency (p). 

Director appointed to select agents at a commission. — An agreement 
appointing a director of a life assurance company to select agents 
and medical referees for the company, the director to be paid a 
commission on policies effected, is not a contract of service within 
the exceptions to s. 29 of the Joint-Stock Companies Act (7 & 8 
Vict. c. 110)^ which enacts that all contracts between directors and 
companies in which the director is interested are void. Ck)nse- 
quently such agreement is void, and such director can recover 
nothing on it (q). 

By the Joint-Stock Companies Act, 1862, s. 57, a director vacates 
his office if he is concerned in or participates in the profits of any 
contract with the company. 

Contract by director infravd of company void' against purchaser for 
valine. — If a director makes a contract in fraud of the company with 
a person cognizant of the fraud, such a contract is void even in the 
hands of an assign for value who is totally innocent of the fraud (r). 

Larger powers of agents in America than England. — ^The larger 
powers given to insurance agents in the United States, where in 
many cases they represent their companies for all the purposes of 
an insurance business, and can therefore bind them to an almost 

(n) Marvin y. Uhioersal TAfty 89 Am. Bep. 657, 85 N. Y. 278. 

(o) Wilson y, Genesee Mutual, 16 Barb. (N. Y.) 611. C7amp&eay. National 
Insurance Co., 24 U. G. (G. P.) 138, 144. Moffat ▼. Reliance Mutual Life, 46 
U. G. (Q. B.) 661. 

(p) Lewine's Case, Reilly (Alb. Arb.) 174, 15 S. J. 828. Mdure's Ckdm, 5 
Ch. App. 787, 39 L. J. Gh. 685, 23 L. T. N. S. 685, 18 W. R. 1122. 

(q) Poole V. National Provincial Life, 27 L. J. Ex. 219. 

* (r) Athenceum Life Assurance y. Poolejf, 8 Do G. & J. 294, 28 L. J. CSL U9l 
1 Giff. 102, 5 Jar. N. S. 129. 
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unlimited extent within the scope of Buch busineea, render the 
American cases generally unsafe guides in this country, where 
powers of a much more limited character are given to the local 
agents of insurance companies («). * 

OsUnsibU aiUhoriiy not qualified by private inetmctiona, — Where an 
agent is clothed with ostensible authority, no priyate instructions 
can preyent his acts within the scope of that authority from bind- 
ing his principal; where his autnority depends, and is 
known by those ^dealing with him to depend, on written [* 426] 
mandate/it may be necessary to produce or account for the 
non-production of that writing in order to prove what was the 
scope of the agent's authority (0- 

Extent c§ atUharUy of anient vMkmd special inetructions. — An agent 
who answered an advertisement for agents to represent an insur- 
ance society, and received a reply that the directors had appointed 
him agent, but got no special instructions as to the nature of his 
duties or the extent of nis authority, and no directions as to re- 
ceiving or refusing notices of withdrawal, or as to transmitting in- 
formation thereof to head-quarters, was held b^ Vice-Chancellor 
Wood a sufficient agent for the purpose of receiving such notice, so 
that notice to him would be notice to the company, and the person 
who had given such notice was held entitled to be struck off the 
list of shareholders (u). 

Where an authorized agent to whom notice is given, is also 
solicitor to the party giving it, and receives the notice as such 
solicitor for the purpose of transmitting it as agent, the notice is 
effectual in both capacities, and the company are bound though 
the notice be not in fact sent to them by their agent (v). 

A mere casual notice will not suffice; it must be notice to the 
agent as agent (z) in the course 'of business (y). 

Miitaken instructiona. Company bound — ^An agent may bind his 
company by acting on instructions erroneously delivered, and a 
company have been held bound by an adjustment effected by an 
agent instructed by telegram to decline, which word was in trans- 
mission altered into ''decide" (s), that giving him ostensible au- 
thority to do what he did. 

♦If a clerk of the company gives a receipt for a premium, [* 427] 

(#) Western Assurance Co, v. JVortncta2, 26 Grant (U. C.) 661. 

{Q NationcU Bolivian Navigation Co, y. Wilson^ 6 App. Gas. 176^ 209, 48 
L T. N. S. 60, per Lord Blackbam. Montreal Assurance y. BtGiUioray, 18 
Mooi«, P. C. 87, 121. 8 W. JR. 166. 

(tt) Hawthorne's Case, 81 L. J. Ch. 625. 

(e) Gale y. Lewis, 16 L. J. Q. B. 119, 10 W. R. 672. 

(x) Edwards v. Martin, 1 Eq. 121, 86 L. J. Ch. 186, 18 L. T. N. S. 236, 14 
W. R. 26. GaU y. Lewis, 9 Q. B. 780. 

(y) North British y. HcMettj 7 Jur. N. S. 1268, 9 W. B. 880. Hawthorne's 
Case,' surra. 

{%) Provincial Co y. Roy, 2 Stepheifs Quebec Digest 400. 
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thev will be bound even if no policy had been issued at the time 
of nre (a). 

Agent acting through suh-agent — Although an agent cannot dele- 
gate his authority, there are many things which be may do 
through a sub-agent, and which are valid when so done ; for ex- 
ample, where a proposal for a life policy was accepted on behalf of 
an insurance company by their agent abroad, who acted in the 
transaction through the medium of a sub-agent, and the premium 
was paid, it was held binding on the company, although the agent 
had no authority to appoint a sub-agent (o). 

Company bound by acta of a^erU where intention to insure in another 
office. — Where a company by its agent receives money for an insur- 
ance, and a fire happens beibre a policy is issued, the company will 
be liable, even though the insured intended to insure in another 
office, and inadvertently accepted the receipt, supposing it to be 
the receipt of such other office. Thus W., as aeent of the Commer^ 
cial Union Company, accepting an insurance oy M. in that office, 
W., without M.'s knowledge, ceased to be such an agent and 
became agent for the European Company, and, on M.'s application 
for a fresh policy, W. gave him a printed receipt, filled up for a 
policy for a month, until a regular policy should be made out M. 
did not at first discover that the receipt was on behalf of the Euro- 
pean Company, but, when he did, he wrote to W., saying he 
should require to be satisfied of their respectability and standing. 
Before any policy was made out, the premises were burnt, and the 
European office refused to pay, but M. was held entitled to 
recover (c). 

Credit of premium to agent, company not bound to issue policy. — 
Where an application is accepted by the company, but the 
[* 428] premium only credited to the agent in the *books of the 
applicant, the company cannot be made to issue a policy 
or pay on the footing of its issue, if prepayment of premium is an 
essential and there be no proof that credit was intended (d), and 
the sending of a receipt by the agent without actual receipt of the 
money will not complete such a contract. The receipt is a '* mere 
acknowledgement in abeyance " («). 

Agent to insure by policy on payment of premium cannot insure by 
parol or dispense with payment. Payment by cheque to agent whose 
banking account overdrawn si0icienL — A man who is and is known 
to be an agent only for efiectmg insurances by policy on payment 
of a premium cannot effect a parol insurance, nor dispense with 
prepayment of premium ; and if he does such acts they will not 

{a) ParSy. Scottish Imperial Co., 2 Stephens Quebec Digest 410. Duval y* 
Northern Co., do. 410. 

(6) Rossiter v. Trafalgar Life Co., 27 Beav. 877. 

<c) Mackiey. European Co., 21 L. T. N. S. 102, 17 W. R. 087. 

(d) Walker v. Provincial, 7 Grant (U. C) 137, 8 Grant (U. C.) 217. 

(e) 8 Grant (U. C.) 219, per Robinson, C J. 
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bind the company (^), but will be ultra vires and void as not being 
within the scope of his authority. Where a premium due was 
paid by cheque to B., an agent of the insurers authorized to receive 
premiums, and the cheque was credited to B.'s account, which was 
overdrawn, this was held pavment to the comi>any^ and the com- 
pany could not either avoid the policy or maintain an action for 
the premium. The cheque, of course, was honoured (g), and an 
agent, of course, is only bound to hand over an equivalent^ not the 
money received (A). 

Agent insuring himself. — An insurance agent's authority does not 
empower him to grant an insurance in his own favour binding on 
his principals, even if it be a second insurance, and the prior policy 
h|i8 been granted with the expr^s sanction and approval of the 
company. His business is to represent the insurance company in 
deahng with others. In insuring himself he would have to act in 
two capacities (t). 

* Agent cannot insure himself against fire beyond company^s [* 429] 
Urnit. — Even where an agent is allowed to insure himself 
with the company for which he is agent, he cannot so insure for a 
sum exceeding the limit fixed by the rule of the company (k). 

Agent taking assignment of policy and crediting company with pr^ 
miums after forfeiture, — If an agent takes an ass^ment of a policy, 
and credits the company with the premiums after forfeiture nas oc- 
curred, the i>olicy will be invalid, but an action will lie at law for 
their return if the forfeiture is enforced (!)• 

Agent taking out policy in which he was interested without disclosing 
such interest^ policy was void, — An authorized agent of an insurance 
company received and accepted an application and negotiated an 
insurance as agent on property of which he was one of the owners, 
and communicated the transaction to his principal without disclos- 
ing his interest, and on receiving the policy handed it to the person 
named in the policy as being assured thereby. The policy was on 
that ground held void, and, the contract being one, other interests 
fell too (m). 

Communications between insurers and agent when privileged. — TheDe 
seems to be some authority for saying that the communications be- 
tween the insurers and their agent are privileged if they form part 
of the preliminary investigation of the insurers made with reference 
to the case (n). 

(/) Monirecd Aamrance Co. v. IfOiawray, 18 Moore P. C. 87, 124, 8 
W. K. 166. 

{g) Etna Life Co. v. Green, 88 U. C. (Q. B) 469. 

(A) See Bridges v. Garrett, L. R. 6 C P. 461, 89 L. J. C. P. 251, 22 L T. N. 
S. 448, 18 W. R. 816. 

(t) White V. Lancashire Insurance Co., 27 Grant (U. C) 61. 

(k) Tucker v. Provincial Insurance Co., 7 Grant (U. C.) 122. 

il) Busteedy. West of England Co., 6 Ir. Gh. 658. 

(m) RiU y. Washington Manne, 41 Barb (N. Y.) 858. 

(n) Pacific Mutual Co. ▼. Butters, 17 Lr. Gan. Jur. 809. See Baker y. L. & 
W. R., L. R. 8 Q. B. 91, 87 L. J. Q. B. 68, 16 W R. 126. Grant y. Etna C0^ 
llLr. Can. Rep. 12a 
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Agents for two aynvpamea have power to reinsure one in the other, — Ah 
agent for two insurance companies 'having authority from one to 
accept marine risks to an amount not exceeding $5000, accepted a 
marine risk for $7700 in favour of that company, but re-insured for 
$2700 in the other, and directed a clerk to enter a memorandum to 

that effect in the books of the second company, but gave no 
[* 430] notice to that company until after a loss *occurred. Tiic 

re-insuring company was held not entitled to recover back 
the amount of re-insurance, if paid by the agent on a loss, without 

5 roof that the agent acted mala fide in affecting the insurances, or 
id not conform to the rules of his principals known to the re-as- 
sured (o). 

Settlement of premiums in monthly account between two ogeni^-rA 
practice of the agents of two companies to effect re-insurances with- 
out immediate payment of premiums, but on a monthly balance of 
accounts unsanctioned by the company, and whereof they had^ no 
i notice, this re-insurance account not being sent up to head-quartern, 
is not binding on the companies (p). 

Courts inclined to support vnsurance, though local agent not stricUy 
within authority, — Fire and life assurances are carried on to an enor- 
mous extent through local agencies^ and not by direct dealingps with 
the of&cers of the companies at their head-quarters (g). It is con- 
sequently of the highest importance to those dealing with such 
agents, and the Courts are inclined to insist, that the assured should 
not run the peril of the agent neglecting strictly to perform his duty 
\(r). For if a policy is to be held vitiated because, in a manner of 
which the assured is ignorant, the agent goes beyond his authority, 
no insurance effectea through an agent would be safe (s). In 
America, however, the Courts havegonesofar asto hold that where 
the insurance agent wrote out the particulars of a. proposal, and 
made a false representation as to the facts of which the assured told 
him the truth, the assured could not prove his parol statement as 
against the written falsehood, and could not therefore enforce the 
policy (0 (*)• The agent doing this was, however, by stipulation, 
the agent of the assured (*). 

(o) Canada Insurance Co. y. Western Insurance Co,, 26 Orant (U. G.) 264. 

[p) Western Assurance Co. y. Provincial Insurance Co., 26 Grant (U. G.) 561. 

[q) Mackie v. European Co., 21 L. T. N. S. 102, 17 W. R. 587. 

[r) Wing v. Harvey, 6 De G. M. k G. 265, 28 L. J. Ch. 511, 23 L. T. O. S. 
120, 18 Jur. 894, 2 W. R. 879. 

is) Mackie v. European Co., ubi supra. 

\t) Rthrbach v. German Fire Ins. Co., 20 Am. Rep 451, 462, but see Sunm 
T. Watertovm Ins. Co., 96 Penn. 87 (1880). Planters Co, ▼. Myers, 80 Am. Rep. 
621. 

^ Gompany held liable where the agent made fase answers in filling np the ap* 

$lication. SuUivan y. Pheniz Ins. Co., 84 Kan. 170. MuUin y. Vermont Mut. 
ns. Co., 58 Yt. 118. Eggleston y. Council Bluffs Ins. Co., 65 Iowa 808. 
Breckenridge y. American Central Ins. Co., 87 Mo. 62. Susquehanna Mut. F. 
Ins, Co. y. Cuseck, 109 Pa. St 167. Phenix Ins Co. y. Allen, 109 Ind. 273. 
^ne y. Hawkeye Ins Co,, 68 Iowa 787. 

* An agent of the insurance company is not to be deemed the agent of the as- 
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^Agreement to grant wjlicy may he specificaUy performed. [* 431] 
iMxd agent cannot bind company to grant policy. Powers of 
heal agent — ^Specific performance, it would Beem, may be had of an 
agreement to grant a policy of assurance, provided that the agree- 
ment be macfo on behalf of the company by an agent properly 
qualified to do so and actinff within the scope of his authority. 
But an ordinary local agent has no authority to enter into a con- 
tract to grant a policy without the sanction of the directors of the 
company. He is merely an agent to receive and submit proposals 
made, and to inform the applicant of the decision of the directors 
on his proposal. He cannot on receiving the premium say with 
binding effect that a policy shall be granted. And if an applicant 
trusts such an agent and pays him the premium before receiving 
the policy, he has no equity to obtain a policy. It would be other- 
wise probably with a renewal premium paid to such agent, whose 
receipt, unless otherwise stipulated, would be a good discharge to 
the assured. If the premium gets to the company's hands, and 
(from whatever reason) they are not bound to issue a policy, they 
must return the premium (u). 

AtUhorUy to receive (wplications is not avJlhoriiy to a/xept them. — Power 
to solicit, receive, and report applications will not imply power to 
accept them or bind the company, his principals, by stating that 
the right attached at a certain moment (x). Such an agent would 
not earn his commission till the company had inspected the prop- 
erty, or otherwise decided on the character of the risk, and would, 
in £ict, be a mere person employed to obtain business. AiUhority 
to receive premiwms does not avVwrize giving credit, — Even if he has 
power also to receive or remit premiums, this will not entitle him 
to give credit for the renewal premium beyond the time limited in 
the policy (yj. 

Company hound by local agent acting vnth authority, — The 
local agent of an insurance company must be ^treated as [* 432] 
their officer to communicate witn persons effecting insur- 
ances, and what he says or does in that capacity within the proper 
bounds of his authority must be held binding on the company (z). 
Notice to a local agent, — Delivery to local agents of notice of fire 
is sufficient within a condition requiring notice to the company 
unless the policy otherwise stipulates (a) (•). 

Bured because a by-law of the company so provides. Nassauer v. Susqaehanna 
Mut. F. Ins, Co., 109 Pa. St 507. 

(a) Linfard v. Provincial Cattle Co., 11 L. T N. S. 380, 5 N. R. ?9, 10 Jar. 
N. S. 1066, 84 Beav. 291. Henry v. Agricultural Mutual Insurance Co , 11 
Grant (U. C.) 125 1 Lindiey on Partnership 248. 

(x) Stockton V. Mreman's Ins, Co, 89 Am. Rep. 277, 83 La. Am. 577. 

W) Critchett v. American Insurance Co., 86 Am. Rep. 1P80, 63 Iowa 404, and 
American cases there collected. Busteed v. W, of England, 5 Jr. Ch. 558. 

(«) Penley v. Beacon Ins. Co,, 7 Grant (U. C.) 180. 

(a) Peppitt V. North British and Mercantile (1879), 1 Russ. & Oedd. (Nov. 
Sco.) 219. Buttenoorth v. Western Insurance Co,, 182 Mass. 489 

* Notice to soliciting agent that applicant keeps gunpowder on premises is not 
notice to company, Mvarpaol ds Ih i 0* Ins* Co, y. Van Os., 63 Miss. 431. 
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fc Where notice to be given to head office^ notice to heal agenJt insufftcierU. 
— Notice to a local agent will be useless when the notice ought to 
be given at the head office (6). Verbal notice will, however, suffice 
if not stipulated against (c). 

Verbal notice generally sufficient 'notice to agents. — Notice to an agent 
if he has power (d) to receive such notice will bind the company, 
even though the agent received such notice in a different capacity, 
and never communicated it to his principals (e). Mere knowledge 
privately obtained by a party connected with the company will 
not suffice (/). The notice as regards fire policies need not be in 
writing (g) unless so stipulated. 

Notice to directors. — Notice to directors must be give to them as 
such (h). 

Waiver 0^ forfeiture by receipt of premiums. — An agent, of course, 
cannot waive a forfeiture (i) m the face of a condition in the policy 
that it shall not attach until the premium is paid, and that only 
the president or secretary should waive a forfeiture (k) ('). 

But if the directors receive premiums through a local agent 
after a forfeiture, the policy will be valid (/). 
[^433] * Waiver of forfeiture by agent by receipt of overdue pre- 
mium. — Although, as a rule, an agent cannot waive i^ 
forfeiture, it may be done under special circumstances, as in the 
following case : — By the non-payment of renewal premium at the 
stipulated time a policy of life insurance became forfeited. The 
policy ]>rovided that payment, if made when overdue, would not 
be considered as continuing the policy unless the insured was in 
good health at the time, but by the practice of the company the 
agents might receive payment of such premiums and issue the 
renewal receipts within thirty days after the stipulated time, pro- 
vided the insured were then in good health. Meaning of proviso as 
to insured being '* in good Jiealth.^^ — It was held that the proviso as 
to the insured being in good health did not apply to his actual 
state, but to the general understanding of the parties and their 
consequent action thereon. We, therefore, at the time of paying 
the premium to and the giving of the receipt by the agent, 

■ 

[b) Hendrickson v. Queen Insurance Co., 81 U. C. (Q. B ) 547. 

c) North Brisish Insurance v. Eallett, 7 Jur. N. S. 1263, 9 W. R. 880. 

[d) Ex parte Hennesei/, 1 Connor & Lawson (Ir.) 559. 

[e) Gale v. Lewis, 9 Q. B. 730, 16 L. J. Q. B. 119. 
(/) Thompson v. Speirs, IB Sim. 469. 

Ig) Gale t. Lewis, supra, where no written notice was given. 

(A) Hawthorne's Claim, 31 L. J. Ch 625, 6 L. T. N. S. 574, 10 W. R. 673. 

(i) Jacobs V. Equitabte, 17 U. C (Q. B ) 86 18 do. 14, 19 do. 260. 

{k) Calhoun v. Union Mutual (1879), 8 Fugslej & Burb. (New Brans.) 13, 28. 
Butterworth v. Western, 132 Mass. 49. 

(l) Wing y. Harvey, 6 De G. M. & G. 205, 28 L. J. Gb. 611, 18 Jar. 894, 28 
L. T. 120, 2 W. R. 870 

>' Agent cannot waive as to matters concernine which policy distinctly states 
that he shall not Enos v. Sun Ins. Co., 67 Cal. 621. Unless policy provides 
otherwise, insured is justified in supposing company's agent to have autoority to 
waive a forfeiture. Silverber y.Phenix Ins. Co.^ 67 Gal. 86. 
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the insured had in fact received an injury which soon after resulted 
in death, but it clearly appeared that no danger was anticipated 
by either the insured or his medical attendant, or by the company 
' themselves^ who had made inquiry and had full knowledge of his 
condition, it was held that the payment was good and the for- 
feiture waived (Z). 

Inspector cannot dispense with prohibitory conditions. — An inspector 
of risks cannot dispense with conditions relating to the keeping of 
prohibited or highly hazardous goods either at all or largely in 
excess of the allowable quantities, or to a mis-description of the 
mode of heating or the precautions required in case oi steam being 
used, or with respect to chimneys or stove pipes, or the deposit of 
ashes, or the proximity of dangerous places (m). 

Effect of companies of their agents fiUing up applications. — If in 
every case the proposals for a contract of msurance emanated from 
the would-be assured, probably no question could arise as to the 
dealings of insurance agents with such applications. But often, 
(and especially in America and the colonies) the companies' 
agents solicit insurance and fill in applications of the 
^assured, and much litigation has arisen and many pre- [^ 434] 
cautions have been taken by the companies to avoid the 
consequences of such act on the part of the agents. In some cases 
it is declared that if the agent fills in the proposal he shall be 
deemed the applicant's agent. In others he is privately forbidden 
to fill in the proposal. In the former case the insurer is exempted 
from (n) the liability for his agent's mistakes which would otner- 
erwise fall on him (o). • 

Even where an agent is made the agent of an applicant for the 
purpose of filling in the proposals, this will not in every case bind 
the assured to what the agent puts down. Thus where the assured, 
to the question of incumbrances, began to tell about a mortgage, 
but was stopped by the a^ent, who said this was immaterial, the 
insurances oeing on chattels, and the agent wrote down for an an- 
swer *' None," the Court of Common Pleas in Upper Canada held 
thait the insured had made no misrepresentation and could 
recover (p). 

Effect of war on foreign agency. — The authority of an agent ap- 
pointed by the general agent and local board of directors in the city 
of New York of an English insurance company wps held not revoked 
or suspended by the existence of the state of war arising from the 

(I) Campbdly. National Life Co,, 24 U. C. (C. P.) 188. 

(m) Mason v. Hartford Fire Co., 87 U. C. (Q. B.) 437, 441. 

(») Naiighier v. Ottotoa Agency Insurance Co., 43 U. C. (Q. B.) 121. Sowden 
V. Standard Insurance Co.,44 U. C. (Q. B.) 95. Blakeley v. Niagara District 
Mutual Fire Insurance Co.. IQ Grant (U. C.) 198. Somers v Athenceum Co., 
9 Lr. Can. Rep. 61, 3 Lr. Can. Jur. 67. 

(o) Parsons v. Bignold, 13 Sim. 618, 16 L. J. Ch. 379, 7 Jur. 691. Ex parte 
IM}es <fr Co., 19 Eq. 486, 44 L J. Ch. 761, 23 W. R. 464 

(p) Ashford V. Victoria Mutual Ins. Co., 20 U. C. {C. P.) 434. 
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« 

eecession of the Southem States. But this went on the ground that 
the insurers were domiciled abroad, and the New York ooard were 
merely their agents with a revocable authority (g). The contract 
of agency was with a principal of neutral domicile, and therefore 
unaffected by the war (r). Payments of premiums to such agents 

after war begun would bind the insurers (a). 
[* 435] * What inSorsemenJts agent can make, — In England agents of 
fire insurance companies are usually authorized to make in- 
dorsements on policies in case of 
(a) Removal (0- 

B) Transfer of the sum assured to a like risk. 
'c) Permission to insure in another office. 

(d) Alteration of the name of the assured if it be incorrectly stated 
in the policy. 

(e) Change of firm. 

(f) Notice of a mortgagee's interest in a policy or of a change 
thereon. 

'g) Marriage, purchase (w), or gift. 

In case of sale, satisfactory evidence will be required of the as- 
sent of the assured. 

Interim receipts cannot he signed by agerd's agent. — The agent of an 
insurance company authorized to si^n interim receipts for premiums 
cannot delegate his functions, and iif he engages another person to 
take risks for him, interim receipts signed b^ the latter do not bind 
the company, unless by the subsequent ratification on the part of 
the company or its agents (z). 

Cordracts of insurance by agents generally valid uniXL rejected. — If an 
agent has power to enter into contracts of insurance which may or 
may not be approved at head-quarters, they are valid till receipt of 
notice of rejection and return of premiums paid, and it seems to 
make no difference if the agent employs sub-agents in getting 
assurances. If he does, their receipt for premiums binds 
[* 436] *the agent as much as if signed by him (y). For though 
an agent cannot delegate his authority to ^' another person, 
he is entitled to perform and must perform a great number of his 
acts and functions through the aid of persons to whom he delegates 
his authority ; and acts done by such aid, if proper and within the 
pcojpe of his authority, will be his acts" («). 

umvpany liable for agents fraud, — An insurance company may be 
liable for the fi'aud of their agents acting within the scope of their 

iq) Robinson v. International Life Ins, Co,, 42 N. Y. 64 

(r) Ibid. Setonv. Law, 1 Johuson (N. Y.) i. 

is) MarHn v. International Life, 62 Barbour (N. Y ) 181. 

(t) Chalmers v. Mutual Fire Co., 8 Lr. Can. Jur. 2. 

(m) Frost V. Liverpool J London, and Globe, 2 Hannay (New Brun8.)878. 

(x) Summers v. (S>mmercial Union, 6 Canada (S. C.) 19. But see nossHerY. 
Trafalqar Ufe, 27 Beav. 877. 

(y) liussiter v. Trafalgar Life Co., 27 Beav. 877, affd. on appeal. JfcuafeM t. 
European Co., 21 L. T. N. S 102. 17 W. R. 987. 

Iz) Rossiter v. Trafalgar Life Co., 27 Beav. 877, 881. 
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authority, at least to the extent of the gains of the company ob- 
tained by the agent's act This liability seems to be based on the 
ground that ^' every pereon who authorizes another to act for him 
in the making of any contract undertakes for the absence of fraud 
in that person in the execution of the authority given as much as 
he undertakes for its absence in himself when he makes the con- 
tract " (a). The agent and principal will in such a case both be 
liable (6), and the same would be the case if a sub-agent commits a 
fraud and the agent profits by it (c). 

Qmtpany not liable far fraud of agent outside company^ b bunness. — 
But no liability falls upon an insurance company for fraud or mis- 
representation of the secretary or any other agent outside the busi- ' 
ness of the company or the ordinary scope of his duties (d). 

Company compelkLble to issue policy if premium paid, — If an interim 
receipt be delivered by an agent fully authorized thereto (e), and 
containing a promise to issue a policy in so many days (/), and the 
insurers neither do so ia the time nor refund the premium, 
they *will be held bound as if thev had issued Uie policy \^ 437] 
(g)^ or be made to issue the policy (h) (•). 

Company cannot adopt contract by agent ouiside its business. — An in- 
surance company cannot adopt contracts made by its agents which 
are not within the scope of the company's business. Thus a com- 
pany formed for life assurance cannot undertake marine assurance, 
and even if contracts of marine assurance are granted and for a 
time treated as binding, the Courts will not allow recovery thereon, 
but will order the premiums to be repaid or allow them to be 
proved for in the winding up (t). 

Company cannot adopt policies of another company so empowered. — 
Nor can one company adopt the policies granted by another com- 
pany, unless powers in that behalf are given in the deed of settle- 
ment and executed conformably therewith Q*). 

Company can ratify where contract toithin its powers^ though beyond 

(a) Per BramweU, L J., in Weir v. BeU, 3 Ex. D. 288, 246. 47 L. J. Ex. 704, 
88 L. T. N. S. 929, 26 W. B. 746. 

(6) Per Cockburn, C. J , in same caae, p. 248. 

(e) CuUen v. Thomson^ 8 Tnistees^ 4 Macqueen H. L. 424. 

id) Partridge v. Albert Life Co., 16 S. J. 199. Pinchin v. Realm Ins. Co,, 
C. A. (Feb. 1884). Giffard v. Queen Ins. Co,, 1 Hannay (New Brans.) 452. 

{e) Meady Davidson, 8 A. k. £. 1^08. 809. 

{/) Uackie v. European Co., 21 L. T. N. S. 103, 17 W. R. 987. 

{g) Patterson v. Royal Ins. Co., 14 Grant (U C.) 169. 

(k) Albion v. MiUs Ins. Co., 4 C S. C. (Ist series) 676, 8 W. A S (Sc) 218. 
1 Dow k CI. H. L. 842. Christie v. North Bntish Ins, Co., 8 C. S. C. (Ist 
aeries) 619. Mead v. Davidson, supra, note (e). 

(i) Re Phcenix Life Ins. Co., Burgess and Stock's Case, 2 J. & H. 441, 81 L. 
J. Ch. 749, 10 W. R. 816. 

( y ) Era Assurance Co., 1 De G. J. A S. 29, 2 J. & H. 400, 1 H. A M. 67-i?, 80 
L. J. Ch. 137, 3 L. T. N. S. 814, 9 W. R. 67, 11 W. R. 204, 820. 

' Agent made out a policy to A , and placed same in hands of a third party 
until company would accept risk. The company refused to accept risk Held — 
Ko delivery of policy, although agent provisionally received the premium from 
A. Brown y. American Central Ins. Co,, 70 Iowa 890. 
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be ratified by the directors — those which they could themselves 
have made. Some which even they cannot ratify may be ratified 
b^ the shareholders, if, though outside the authority of tho 
durectors, they are permissible by the constitution of the insurance 
company. 

Where a local agent agrees to grant a policy, receives and remits 
the proposal and premium, and Uie directors accept the premium, 
this will amount to ratifying the agreement (h). In England they 
are bound under penalty to issue a policy within twenty-one days 

of receiving the premium (J). 
[* 438] ^Ooriypany can ratify after loss. — ^Where a policy has been 
eflfected by an agent without authority, it may be ratified 
by the principals even artier a loss has happened. This rule is well 
established as to marine insurance, though it does not accord with 
the general principle that ratification can only be effectual when 
he who ratines could at the time when he so ratified have made 
the original contract (m). And there seems no reason ^hy the 
.rule should not apply to insurance other than marine; but since 
it is mainlv based on mercantile custom and convenience, it is 
somewhat doubtful whether it would be applied by the Courts to 
insurances not purely commercial. Ratification after loss by fire in 
Canada. — This has, however, been done in Canada, where it has 
been held that an assured could, after loss by fire, ratify a policy 
effected for him in a company other than that to which he had 
applied and the analogies of marine insurance followed (n). 

Ratification of insurance on behalf .of another. — Where a person 
not himself interested in a thing insures it, or directs its insurance 
on account of (o), or intends the insurance to protect the interest 
of, a person really interested (p) the latter may ratify the act of the 
former, and adopt the policy and take the benefit thereof (g) ; but 
if such an insurance was not on behalf of and ratified by another, 
it would be void for want of interest (r). 

A Danish ship, after an embargo had been laid on Danish ships 
by an Order in Council, but before such order came to the knowl- 
edge of the captors, was captured on speculation by a British vessel 
agenVs authority, — But where a policy is intra viresy so far as the 
company is concerned, though not vnthin the scope of the ageni's 
aiUhority, the company can ratify the policy. Some policies may 



!1 



Ik) Patterson v. Roycd Ins. Co., 14 Grant (U. C.) 169. 

[I) 88 k 84 Vict c 97, s. 118 (1). 

(m) Williams v. NoHh China Insurance Co,, 1 C P. D. 767, 85 L. T. N. S. 
884. 

(n) Qiffard v. Qvuun Insurance Co., 1 Hannay (New Bruns.) 482. Ogden ▼. 
Montreal Fire Co., 8 U. C. (C. P.) 497, a very full case. 

(o) 14 Geo. III. c. 48, s. 2. 

(p) Ogden v. Montreal Ins. Co,, 8 U. C. (C. P.) 497. 

(q) Litcena v. Crawford, 2 B. & P. 269, 1 Taunt 825. Wolf p. Homcasile, 
1 B. & P. 816. Stirling v. Vaughan, 11 East 619. Bouth y. Thomas, 18 
£azt274 

(r) Bouth V. Thomas (1811), 18 East 274, 285. 
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of war. The prize was ineured by direction of the captors 
in a *p6licy for the benefit of all concerned. The Court [ *439] 
held that the policy enured to the benefit of the King, who 
had the right to adopt and did adopt the capture, and who had by 
the captors lawful possession of the prize, and who, if possession 
had been wrongfully taken, would have been bound in honour to 
make restitution or compensation to the injured party («). If the 
policy had been made on account of the captors, it would have 
been void for want of interest (0» since they could only capture 
lawfully for the King, or the seizure was piratical (u). 

Effect of direction to insure on another^a account. — And in the same 
case it was decided that direction to insure property on A.'s account 
does not amount to an allegation that A. has mterest in the prop- 
erty, but only to a direction to insure for the benefit of those con- 
cerned, and charge the premiums in account with the person di- 
recting the insurance. Such direction must be for those concerned, 
and within the scope of such an agent's agency, and in the particu- 
lar case the agent was held to be an agent on behalf of the Crown, 
being appointed to act by servants and agents of the Crown re- 
Bponsible to the Crown for the captured vessel, and having them- 
selves no interest of their own therein in respect of whi«h they 
could appoint an agent (x). 

Inmrcence for another vnihauJi authority. — Hagedom v. Oliverson (y) 
is an extreme instance of the same rule. The Court there decided 
that a man had a right to effect a policy on the chance of its being 
adopted, certainly for those actually interested, and possibly for 
those who might subsequently become interested, and that a per- 
son interested, though it was purely optional with or at 
most only morally binding upon him to adopt, could *by [* 440] 
doing so become privy to the policy and sue upon it (z). 
The man who effected the insurance and paid the premiums risked 
them, as he was acting outside the scope of his agency (a), nor 
could he at any time before the risk ended have recovered the pre- 
miums back, as the insurer could have answered that the persons 
beneficially interested were still entitled to adopt Uie policy (6). 

Bailor entitled although policy voithovt his authority and no ratifica" 
iwiu — ^In America it has been held that where a warehouseman 
covered by insurance his own goods and others whereof he was 
bailee, he could not defeat an action by the bailor for a share of the 
insurance on the ground that he did not authorize the policy or 

(») Routh Y. Thomson, 18 East 274, 289, per Baylej, J. 
(t) Same case. 

(u) Same case, p. 284, per Ellenborougli, G. J. 

(x) This was a case of constructive agency: per Dampier, J., in Hagedom v. 
Olivenon, 2 M. A^ S at 493. 
(y) Ibid.; per Baylev, J., 492. 
(t) Same case, per Ellenborough, G. J., 490. 
(a) Per Dampier, J., 493. 
(6) Per Bayiey, J., 492. 
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know till after loss that the policy existed, and iSuled to ratify the 
warehouseman's acts before loss paid (c). 

Bailor cannot recover where policy only covers assuredCa loss, — But if 
such an insurance does not in the event cover more than the loss 
suffered in respect of the bailee's own goods, the bailor will not be 
entitled to any part of the proceeds of the policy (d). 

Renewed 'policy must he conformable to the agreement to grant original 
policy. — If an insurance agent agrees to srant a general policy and 
to renew the same, the renewal refers to the original agreement, and 
not to a policy not conformable to the agreement, issued but not 
shown to the assured ; and the insurers, if they have not power to 
grant a policy according to contract, will be liable in damages for 
holding out that they could (e). 

Agents for effecting policy and adjusting loss not same. — The agents 
for effecting policies and for adjusting losses are not necessarily the 

same (/). 
[* 441] ^Agents of the assured. — The agents of the assured are of 
two kinds — 

(1) Those commissioned by or who undertake to obtain insur- 
ance for him. 

(2) Those to whom he makes reference for purpose of informap 
tion necessary for the guidance of the insurers in aeciding whether 
they will or will not issue a policy (a). 

The first class includes insurance brokers and other persons, e. g., 
solicitors, and those who act for others in obtaining policies (A). 
Agent negligently insuring himself liable, — If a party undertakes to 

Srocure or renew a policy for another, and proceeds to carry his un- 
ertakings into effect by getting a policy underwritten, but does it 
so negligently or unskilfully that no benefit can be derived from 
the intended insurance, he will be liable to an action at the suit of 
the person for whom he undertook the duty, even though he re- 
ceived no consideration for doing so (i). 

Delay till day after agent received instructions^ not negligence. — In 
Dumas v. Wylie ( j), an action arising out of the Hatton Garden 
jewel robbery, the plaintiffs, owners of precious stones then stolen, 
posted at the same time as the jewels an order to insurance brokers 
to insure them. The broker's clerk went at half-past eleven on the 
next day to Lloyd's to effect the policy, but, the robbery being then 

(c) Rome Insurance Co. v. Baltimore Warehouse Co,, 93 U. S. (3 Otto) 627. 
Snow V. Carr, CI Ala. 863, 82 Am. Rep. 8. 

(d) DcUglish v. Buchanan, 16 C. S. C. 332, 26 Sc. Jur. 160. 

{€) Albion Ins. Co, v. Millsj 8 Wils. & Shaw (Sc App.) 218, 1 Dow k CI. H. 
L. 342. 

(/) See Rokes v. Amazon Fire^l Maryland 512. 

(g) See per Lord Campbell in Wheelion v. Hardisty, 8 E. k, B. 232, 269, 27 
L. J. Q. B. 341, 81 L. T. 803, 6 W. R. 539, 3 Jur N. 8. 1169. 

(h) As to their powers, see Xenos v. Wickham, L. R. 2 H. H. 896, 86 L. J. £z. 
813, 16 L. T. N. S. 800, 16 W. R. 88. 

(t) Wilkinson v. CovcrdaU, 1 Esp. 75. 

U) May 22, 1888, in Q. B. D. 
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known, the policy granted excepted any loss thereby. The jury 
found that tne brokers had not been n^ligent in not sooner effect- 
ing the policy (i). 

Failure to effed a policy which umaUy excepted the risk. — In 
Canada agents were held not liable for failing Ho procure a [* 442] 
policy undertaking the risk of loss by improper navigation, 
it being proved that the usual form oi policy there granted excepted 
such risk, and that no special instructions had been given (I). 

Own inmrer. — If a man on being requested to effect a policy savs 
he will be is own insurer, this does not make him an insurer for the 
owner, nor liable as an agent who has undertaken to insure, but 
simply means that he will not insure his own interest in the 
goods (m). 

Agent cannot receive commission from insurer and assured, — An agent 
to effect an insurance is not entitled to receive a commission i'rom 
the insurers and the assured, and if he does so the assured may re- 
cover the amount from him (n), unless he has acquiesced in the re- 
ceipt by the agent of such commission. 

Discount belongs to principal, — If discount be allowed for prompt 
payment, it belongs to the principal and not to the agent (o) 

Principal affected by jraua or misrepresentation of a^enL — Misrepre- 
sentation made by the assured 's agent (whether due to fraud or 
n^ligence) in procuring a policy' is equally fatal, whether made 
with the knowledge and consent of the principal or not. since in 
either case the ground is the same, that the underwriters are de- 
ceived (p). 

Notice to assured^s broker. — Notice to the assured's broker will not 
be notice to the insurer (9), but the knowledge of the agent will bind 
his principal (r). 

Statements of refereeSy Ac, not analogous to those of brokers* — There 
is DO analogy between the statement of the life or the referees in 
the negotiations for a life insurance and the statements by 
an insurance broker to ^underwriters by which he induces [* 443] 
them to subscribe the policy (a). 

The ^Hife^^ is the agent of insured^ when referred to by him, — If refer- 
ence is made to the person on whose life a policy is sought for an 
answer to a particular question, the assured is bound by that answer. 
the '^life" being his agent for making it, but he will not be bouna 
by other answers in respect whereoi reference was not made by 

(k) See also Nicol v. Browny Diet, of Decisions (So.), toI. zvii. p. 7089. 

(I) Gooderham y. MarUU, 14 U. C. (Q. B.) 228. 

(m) Ibid. 

(n) Copp y. Lynch (1882), 26 S. J. 848, 861. 

(0) Qtuen of Spain y. ParVf 89 L J. Ch. 78. 

(p) FitzHerbert y. Mather, 1 T. R. 12 ; and see per Story, J , Carpenter y. 
American Insurance Co., 1 Story Rep. 67. 

(9) M'LacUan y. Etna, 4 Allen (New Brans.) 173. 

(r) Lunch y. Dunsford, 14 East 494. 

(«) WheeUon y. Hardisty, 8 £. & B. 282, 270, per Campbell, C. J., 27 L. J. 
Q. B. 241, 5 W. B. 784^ 6 W. R. 689, 81 L. T. 0. S. 808, 8 Jur. N. S. 1169. 
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him (t), nor by the nondisclosure of material facts by "the life," 
of which insurers and assured are equally ignorant (u), and as to 
which the assured has not been asked. 

But a general reference to ''the life" will make him the assured^s 
agent (x) in obtaining the policy, and any fraud, misrepresentation, 
or concealment by him will defeat the policy (y). It is usual, 
however, now to insist on answers by the life and to have them 
warranted. 

Medical man as agent. — Reference to a medical man falls under 
the same rules, and his representations as to the health of the life 
bind the assured if matenal, and if warranted even when imma- 
terial, and this even though the insurer's medical of&cers may have 
examined the life or have been informed by him of the matter in 
question (z). 

Authority of broker employed to procure insurance. — The authority 
of a broker employed to procure insurance for his principal, such 
broker not being a general a^ent to place and manage insurance on 
his principars property, terminates with the procurement 
[* 444] of the pohcy ; therefore where a policy was subject to ♦can- 
cellation on notice, and provided that any person, other 
than the assured, procuring the policy should be deemed an agent 
of the assured, it was held that notice of cancellation to the brokers 
who procured the policy, the assured being ignorant of such no- 
tice, was of no effect (a) (•) ("). 

(t) WheeUon v Hardisiy^ ubi supra 

(u) Ross V. Rradshaw^ 1 Wm. Bl. 812, 2 Park Ins. 934 (Sth ed.)- 

(x) Maynard v. Rhode, 6 Dowl. & Ry 266, 1 C & P. 860, and cases discussed 
by Campbell, C J., in Whedton v. Hardisty, 8 E. & B. 232, 271 sqq. 

(y) Forbes v. Edinburgh Life Assurance Co . 10 C. S. C. (1st series) 861 
(18.^2). 

{z) Connecticut Mutual Life Insurance Co, v. Moore, 6 App. Cas. 644. 

(a) Hermann v. Niagara Fire Co., 63 Am. Rep. 197, 55 Sickell, (N. Y.) 411. 
Hodge v. Security Ins. Co., 33 Hun. (N. Y.) 688. Von Wein v. Scottish, Se., 
Co., 52 N. Y (Sup. Ct Rep.; 490. 

* An agency to procure lusunince is not, as matter of law, presumed to con- 
tinue for the purpose of cancelling an insurance procured, or of receiving notice 
of such cancellation. Broadwater vs. Lion Fire Ins. Co-, 84 Minn. 465. 

^ ^ Policy of insurance cannot be cancelled without notice to the a.ssured or his 
agent authorized to receiye Buch notice. Lancashire Ins. Co. y. NHL 114 Pa. 
St. 248. 
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Accident inturance, — Accident insurance is a branch of life insur- 
ance by which persons are enabled to provide against loss to 
themselyes or their families in case they are injured or disabled for 
a time or permanently, or killed by some one or other cause oper- 
ating on them from without. Ordinary life insurance affords no 
provision f )r the assured's family in any cases short of his death 
or of his reaching a given a^ze. And while friendly societies supply 
a mode of insuring against disability through sickness, accident in- 
surance guarantees a man against the consequences of disability 
through falls and personal injuries not. caused by disease or the 
wilful act of the person insured. 

Accidental policy not contract of indemnity, — A policy of insurance 
against accidents as usually drawn is not a contract of indemnity. 
Alderson, B., said, " This is not a contract of indemnity because, 
a person cannot be indemnified for the loss of life as he can in 
the case of a house or shop " (a). 

Consequently, if the accident be caused by the wrongful act of a 
third person, it would seem that the insurers are not entitled 
either to deduct from the amount paid by them anything recov- 
ered by the assured from the tortfeasor, and that they are not sub- 
rogated to his rights against the tortfeasor (6). 

The tortfeasor cannot claim to have the amount *recov- [* 446] 
ered from the insurers deducted from the damages which 
he has to pay (c). 

Death from negligence. Lord (hmpbtWs Act — But if the assured is 
killed by an accident resulting from negligence, and an action is 
brought by his relatives under Lord Campbeirs Act for the loss 
they have sustained^ such loss is to be calculated with reference to 
any insurance on his life (other than with the Railway Passengers' 
Assurance Company), and the amount of the insurance-money 
should be deducted from the damages recovered (^d), 

(a) Theobald v. JRailwaif Passengers^ dsc.^ Co, 10 Ex. 45, 53, per Alderson, 
B., 28 L. J. Ex. 249, ^^ L. T. 222, 18 Jur. 688, 2 W. R. 628. 

(6) 27 and 28 Vict cap cxxv. b. 86. And Bee the judgments in Bradbum ▼. 
Oreat Western Railway^ L. R. 10 Ex. 1. 

(c) Bradbiim v. Great Western Railway, supra ; but see Liverpool Plate 
Glass Co, ▼. Pdletier, 75 L. T. Journ. 804. 

(d) Hicks ▼. Newport Railvo, Co., 4 B. & S. 408 n. FrankUn v. 8. E. B.f 8 
H. ft K. 211 ; and pf»r Bnuawell» B., in Bradbum ▼. 0. IF. iS., supra* 
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Assured's rights against third per9on preserved. — Bat by the Rail- 
way Passengers' Assurance Companies Act, 1864 («), it is enacted 
that no contract of the company nor any compensation received or 
recoverable by virtue of any such contract, either under this Act or 
otherwise, shall prejudice or affect any right of action, claim, or 
demand which any person or his executors or administrators may 
have against any otner company or an^ person, either at Common 
Law or by virtue of the Act passed in the session of the 9th and 
10th years of her present Majesty, intituled " An Act for compen- 
sating the Families of Persons killed by Accident," or of any other 
Act of Parliament, for the injury, whether fatal or otherwise, in re- 
spect of which the compensation is received or recoverable. 

Nature of policy, — In some of the earlier English (/) cases of 
accident insurance, the policies have been drawn, to some extent 
at least, as contracts of indemnity. Thus in Theobald v. Railway 
Passengers^ Assurance Company (g)y where the contract was to pay 
£1000 to the executors of the assured on his death, or a 
[* 447] proportionate part to himself *in case of personal injury, 
and the assured was injured, the Court of Exchequer hela 
that the insurers were bound to indemnify the assured for the costs 
of tiie medical attendance and expenses to which he was put by 
the accident, but not for loss of time or profits, thus following the 
rule of Wright v. Pole (g) that profits can be recovered under a 
policy unless insured in terms. And Pollock, C. B. (A), said ^' What 
the insurance company calculate on indemnifying against is the ex- 
I)ense and pain and loss immediately connected witn 'the accident, 
and not remote consequences that may follow according to the busi- 
ness of the passenger.'^ 

In this case there were clearly two distinct contracts — 
. (1) To pay £1000 to the assured's executors if he were killed by 
accident. 

(2) To compensate him to any amount, not exceeding £1000, for 
the expense and pain and loss caused to him by accident. The first 
contract was to pay the representatives of the insured a liquidated 
sum in a certain event, the s^ond to compensate the insured him- 
self lu) to £1000 in a certain other event And the view of Alder- 
son, B. (i), ** that no proportion could exist between injuries short 
of death, and death,'' well expresses the essential difference of the 
two contracts, and the impossibility of establishing a ratio between 
the two events provided against. Form and nature of accident policy. 
— ^The private Act of the insurers ( j ) contained the form of con- 

(e) 27 & 28 Vict cap. cxxy. b 86. 

(/) And see, in America, Hill v. Harifwd Ins. Cb., 22 Hnn. (N. T.) 187, 
lOOj per Follet, J. **The central idea of such a policy is partial indemnity 
•gamst accident ' ' 

(a) 10 Ex: 45, 28 L. J. Ex.249, 23 L. T. 222, 18 Jar. 688, 2 W. 01528. 12 A 
18 Vict cap. xi. ; 16 ft 16 Vict. cap. c 

(a) AntCjp. 41. 

(h) Theobald t. RaU'way Patsengen, dx. Co., 10 Ex. 68. 

(0 Ihid. U) 16 ft 16 YioU cap. o. 
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tract adopted in the above case. But at present the usual form of 
an accident policy is to pay a certain fixed sum per week in case of 
injury, and a certain other fixed sum in case of death. Such poli- 
cies do not contemplate indemnity, and avoid the necessity of going 
into the assured's accounts or private affairs. 

^Assuredfiotundertwelveyeara. — Insurance against accident [* 448] 
while traveling by railway may not be affected with the 
Railway Passengers' Assurance Company, by or on behalf of any 
one under twelve vears of age, and every insurance ticket obtained 
by or on behalf or such person shall be utterly void against the 
company (i). 

Insurance by friendly «oae<ic8.- -Insurance by friendly societies 
against accidents generally is open to all over sixteen in the ordi- 
nary course {k), and to still younger ehildren under certain special 
conditions prescribed by the Friendly Societies Act, 1875 (/). 

Insurable interest requisite, — The rules as to its being necessary for 
the person effecting a policy against accidents to have an insurable 
interest in the health or life oi the assured, are the same as for all 
other insurances, under 14 Geo. III. c. 48 (m), which statutes pro- 
vides that it shall be competent to show that the policy was in fact 
made on account of a person other than the person with whom it 
is expressed to be made (n). 

Accident time policies. — Accident policies, like marine policies, may 
be divided into time policies and voyage policies. The former, like 
ordinary life policies, are made by the year or for life, and only 
differ from them in the nature of the risk insured against. They 
cover all forms of accident, irrespective of the place where the as- 
sured is. But it is not unusual to limit the area within which the 
accident is to happen; thus in a recent case the policy provided 
against accidents within the United Kingdom or the continent of 
Europe, and that it should be avoided as soon as the assured took 
ship to go outside those limits. The assured was killed in 
Jersey, *and the insurers disputed their liability, on the [* 449] 

found (inter alia) that Jersey was neither in the United 
ingdom nor on the continent of Europe (o). 
Voyage policies may or may not be limited in point of time. 
Thus, a railway insurance against accident is only available for so 
many days, and if the journey is protracted beyond those days, 
the policy ceases to be available. It is always limited in point of 
space to a prescribed journey, and a passenger insured from Lon- 
don to Aberdeen, with liberty to break the journey given him by 
the railwav company, would not be insured against accidents hap- 
pening to him if he cnose to go to Scarborough in the time allowed 

(i) 27 k 28 Vict. cap. cxxv. s. 84. 

(*) Friendly Societies Act. 1875 (38 & 89 Vict, c 60), s. 8. 
(l) 38 & 39 Vict c 60, a. 6 (a). 

(w) Shilling v. Aiddental Death Co., 1 F. A; F. 116, 2 H. & N. 42, 26 L. J. Ex. 
2«8, 27 do. 17, 29 L. T. 98, 5 W. R. 667. 
(n) Same case, 
(o) Sioneham v. Ocean, Ac, Co , 8 Times L. R. 695. 
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him at York, for though traveling he would be deviating from the 
journey for which he was insur^. It would, however, probably 
be otherwise if his train, through some accident or negligence of 
the railway company, deviated on to a branch line and he was 
there injured. 

Railway accident definition, — ^Alderson, B. (p), defined a railway 
accident to be "an accident occuring in the course of travelling by 
a railway, and arising out of the fact of the journey. It does not 
necessarily depend upon any accident to the railway or machinery 
connected with it;" but Pollock, C. B. (p. 67), declined to lay down 
any general rule. He, however, in the case before the Court laid 
emphasis on the following facts, viz.: — (1) The plaintiff was a trav- 
eller on the railway. (2) Though at the time of the accident his 
journey had in one sense terminated by the carriage having stopped^ 
ne had not ceased to be connected witli the carriage, for he was 
still in it. (3) The accident happened without negligence on his 
part, and while he was doing an act which as a passenger he must 
necessarily have done, for a passeUger must get into the carriage, 
and get out of it when the journey is at an end, and cannot 
[* 460] be considered as disconnected *with the carriage and rail- 
way, and with the machinery of motion, until the time he 
has, as it were, safely landed from the carriage and got on the plat- 
form. The accident is attributable to his being a passenger on the 
railway, and it arises out of an act immediately connected with his 
being such passenger." 

Breaking journey. — Where the journey insured for is not wholly 
without break, and in the same conveyance, the policy will it would 
seem, cover passage from railway to steamer or from one convey- 
ance to anotner (p). But where the insurance is by public or pri- 
vate conveyance between two points, and the assured finds no con- 
veyance at a certain stage of his journey and tries to complete it on 
foot, he will, it seems, not be protected (g). 

Insurance ticket for particular journey. — Insurances against railway 
accident are usually effected by ticket, purchased at a station like 
a railway ticket. The contract for such insurance is effected by the 
sale and purchase of such ticket from the proper person (usually 
the ticket officer of the railway companv). By the Railway Paa- 
senp^ers' Assurance Company's Act, 1864 (r), s. 6, it is provided that 
in all cases, tickets of insurance for particular journeys shall be 
held to be a valid execution by the company of the contract set out 
in the schedule thereto, and that nothing further shall be required 
to be done by the company in order to legally bind the company . 
to the performance thereof. This mode of contracting is subject 
to a disadvantage, that the assured is not identified, and may give 
away his ticket without much danger of discovery, although to do 

(p) Theobald v. Railway Passengers^ 10 Ex. 58, supra* 
{p) See Northrupy. Railvoay Passengers^ Assurance Co., 48 N. Y. 616. 
(g) Southard v. jRailway Passengers^ Assurance Co,y 84 Conn. 674. 
(r) 27 & 28 Vict, cap. cxxv. 
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80 is a misdemeanour and avoids the contract made by the ticket («). 

Asgufed must be twelve years of age. — The contract in the said sched- 
ule is to pay to any person over the age of twelve who has duly, 
and for the premium demanded, obtained one of the com- 
pany's ♦insurance tickets, and sustains an injury caused by [* 451] 
an accident to the train or to the carriage while travelling 
during the particular journey for which the ticket is issued. 

Amounl of compensation, — ^The compensation payable is as follows, 
viz:-— Where the amount payable in case of death is £1000, and 
the assured is not killed, but totally disabled, he is entitled to £6 
per week, but if partially disabled to £1 10«. per week. If the 
sum insured in case of death is £500, and the assured is not killed, 
but totally disabled, he is entitled to £3 per week, but if partially 
disabled to 15s. per week. If the sum insured in case of death is 
£200, and the assured is not killed, but totally disabled, he is en- 
titled to £1 5jj., but if partially disabled to &8. M. per week. But 
the Act provides different rates for excursion trains. If there be 
contributory negligence in the assured he cannot recover, and if 
an^ claim is fraudulent the company may recover back the money 
paid («). 

This form of contract by ticket issued on demand and tender of 
the proper premium is possible for the insurer, because the risk to . 
be run is calculable beforehand, and the occupation, age, and habits 
of the assured can very seldom increase the probability of an acci- 
dent happeninpr while the assured is traveling. But where drunk- 
enness or an affliction increasing liability to accident is apparent 
in the applicant, the railway company would have a right to refuse 
to issue an insurance ticket to him ; the words of the statute are 
permissive, not obligatory (0 

Time policy against accident Insurer not obliged to continue, — Time 
policies against accident are effected in the same way as ordinary 
time policies, on the basis of a proposal and declaration signed by 
the applicant, containing such information as the insurers deem 
necessary and good faith requires. But there is no obliga- 
tion in *the insurer to continue an accident policy, as there [* 452] 
is in the case of a life policy (u). 

What miLst be stated in proposal for acciderU policy, — A man seeking 
insurance against accident will be bound to disclose any circum- 
stances of which he is aware which he thinks would make the 
insurers decline to insure him or charge a higher premium, as for 
an increased form of risk. 

The applicant is required to declare that he is in good health at 
the time of application ; that he has never had a fit of any kind, or 

W Ibid. 

(s) 27 k 28 Vict cap. cxxv., s. 8, and sched. 

(0 Ibid, s. 4. 

(tt) 27 & 28 Vict. cap. cxxv., s. 4. Simpson v. Accidental Deaih^ 26 L. J. C. 
C. P 289, 30 L. T. 31. For form of such, see 2 C. B. N. S. 257, 6 W. R. 307, 8 
Jut. N. S. 1079. 
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paralysis, or gout, or delirium tremens; that he has no rupture, 
physical defect, or deformity: that his habits are at the time of ap- 
plication, and have always been, sober and temperate, and that 
there is nothing in his occupation, mode or habits of life rendering 
him peculiarly liable to accident, and that he knows of nothing 
which he thinks would make the insurers unwilling to take his 
risk ; and this declaration, with certain specific answers, is made 
the basis of the contract, and if they are not in all respects true, 
the policy will be voidable, and all premiums paid thereunder 
subject to forteiture. 

Questions put to proposed insured. — The particular questions put 
are of the lollowing kind. (1) As to occupation. (2) As to pre- 
vious accidents (if any) requiring medical or surgical attendance, 
wiih particulars (if any). (3) As to previous or subsisting assur- 
ances against accident. (4) As to refusal to accept proposals or 
renew policies. (5) As to compensation (if any) received for per- 
sonal injury. 

Even if this declaration were not made, nor these questions 
asked, most of the information warranted therein would be requisite 
under the general principles of insurance law, especially that relat- 
ing to his physical condition. For certain ailments and 
'[* 453] accidents diminish *a man's control over his movements, 
and increase his liabilities to accidental injuries. 

The risk also varies to some extent according to the trade or 
calling of the insured, and the insurers divide occupations into 
several classes, according to the greater or less liability to ac- 
cident found on the average to be attendant on such occupations. 
Assured must truly state occupation. — The person seeking insurance 
is, as has been said, usually asked to state his profession or oc- 
cupation. If he state it falsely, the policy will be void by its 
terms under the rule in Anderson v. Fitzgerald (a;), whether the 
profession or occupation stated be more or less hazardous than or 
as hazardous as the real occupation of the assured (y). 

Ironnumger described as esquire. — Description by the assured of 
himself as an esquire is no answer to a question as to profession or 
occupation (2), but a mere representation that the assured is in 
that position of life in which people are usually styled esquires (a). 
Where a man being engaged m trade as an ironmonger calk him- 
self an esquire, and says nothing about the trade, Uiis does not 
amount to a statement false in fact. At most he has not stated all 
he migKt have stated. But this only makes his statement imper- , 
feet, not untrue (6), and the Court will not deem such an omission 
to be a suirpressio veri or suggestio faJLsL 



(x) 4 H. L. C. 484, 17 Jur. 995. 

(y) See Ferrins v. Marine, <Sbc., 2 E A; E. 817, 29 L. J. Q. B. 17, 242, 2 L. T. 
N. S. 633, 6 Jur N. S 69, 627, 8 W. R. 41, 563. 
(«) Per Hill, J., in Perrins v. Marine, ire, 2 E. A; E. 317, at 821. 
la) Per Williams, J., in same case, 324 (Cam »cac.). 
(b) Per Wightman, J., in same case, 823. 
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Cockburn, C. J., however, dissented from the decision, and con- 
sidered by calling himself esquire the ironmonger virtually de- 
scribed himself as of no occupation, and conveyed the impression 
that he was not in trade (c). 

Accident definition. — Many of the questions on accident policies 
arise coDceming the true meaning of the word accident, 
and *it is difficult so to define the word as to include the [* 454] 
innumerable mishaps which happen in the daily course of 
human life ; and it is often equally difficult to decide whether a 
mishap comes within the risk taken, or the exceptions made, by 
the terms of a particular policy. 

In North American Life and Acddeni Cb. v. Burrougha (c) acci- 
dent is defined as '* an event that takes platfe without one's fore- 
sight or expectation ; an event which proceeds from an unknown 
cause, or is an unusual effect of a known cause, and therefore not 
expected ; chance, casualty, contingency." 

Sumtroke. — In Sinclair's Case {d) accident was defined as includ- 
ing violence, casualty, and via major^ but not as including sun- 
stroke, which the Court classed with injuries from malaria, 
exposure to the Weather, &c. It is a known consequence of undue 
exposure to the full heat of the sun, and in no way to be classed 
with the unforseen, though it operates ai> extra. 

Accident and resulting injury distinct. — The injury and the acci- 
dent causing it are distinct, and must not be confounded. A man 
may be accidentally poisoned, and his death in that case results 
from something unforseen in the course of nature, which does not 
operate externally, but the introduction of which into the system 
is ex hypothesi a pure accident. If such a case happened, unless 
death by poison were excepted, the insurers would probably be 
liable. The accident would be the fortuitous reception of the 
poison into the bodv. The injury would be the natural result of 
the poison when so received, and would thus be the effect of which 
the accident would be the cause. 

Rupture by jumping from train. — American decisions go some- 
what far in restricting the definition of accident, following out the 
distinction already indicated between the accident and injury. 
Thus it has been held that rupture caused by jumping 
*from a railway train before it had stopped was not a [* 455] 
bodily injury effected through violent and accidental 
means, on the ground that the rupture was the result and not the 
means, and that the injured man meant to jump down and did so, 
and that nothing unforeseen happened in jumping down (e). 

Injury from putting arm out of window. — In Kentucky (/) a man 



(c) P. 321. 
(c) 8 Am. Rep. 216. 

id) Sinclair v. Maritime Pasxengers\ 3 E. & E. 478, 4 L. T. N. S. 16, 80 L. 
J. Q. B. 7r, 9 W. R. 342, 7 Jur. N. S 367. 
(«) Southard v. Railway Passengers' Assurance, 34 Conn. 674. 
(/) Mwd V. Mimsnppi VaUey Uft, 4 Bush. (Ky.) 536. 
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who put his ann out of window and got it injured against a post 
was held disqualified by negligence (^r). The true question would 
be rather whether the act was necessarily connected with the trav- 
elling, and negligence would have nothing to do with the matter (A). 
Putting out the arm to close a door inadvertently left unfastened 
by the company, or to catch something blown by the draught out 
of the carriage, would seem to be acts arising out of the journey. 
But it might be otherwise where a man put his arm out merely to 
feel the air or the rain. Negligence of assured. — Such an act, whether 
negligent or not, would not arise out of any act immediately con- 
nected with the journey. 

Fatal fall whilst running to caich train, — Where a man ran to catch 
a train, and missing a step fell and was killed, in America, it was 
held that actual travelling included the necessary getting into the 
train (i)- 

Drowning, — Drowning is tin accidental injury (k) within a policy 
providing that no claim should be made in respect of any injury 
unless the same should be caused by some outward and visible 
means of which satisfactory proof could be supplied to the direc- 
tors. 
[* 456] ^Assured found in water, — ^When a man is found dead in 
the water, he may be presumed to have come to his death 
by drowning and not by fits. Even if he fell into the water in a 
fit and got drowned, the insurer would be liable, as death would be 
caused by the action of the water and not by the fit (I), 

Presumption against suicide. — If a man might have come to his 
death by accidental drowning or suicide, the presumption will be 
in favour of accident rather than intention (m). 

Falling on railway. — If a man is seized with a fit and falls on to 
a railway line on which a train is coming, and is so run over, the 
cause of death will not be the fit, but the being run over (n). 

Sprain. — The assured 6*prained the muscles of his back in lifting 
a heavy weight, and was held entitled to recover under a jjnjviso 
that the injury must be duo to a material or external cause opera- 
iinfr upon the person of the insured (o). 

Policy against death by accident whilst travelling, — The assured left a 



(g) Elailwsy Passengers* Assurance Go's Act, 1852 (15 & 16 Vict. cap. c, s. 
133), provides that negligence may be insured against by that company. 

(A) See Champlin v. Kailway Passengers\ 6 Lansing (N. Y ) 7i, holding that 
contributory negligence is no defence on a policy of accident insurance. 

(i) Tooley v. Railway Passengers' Asfturance Co., 8 Bliss. (U. S. Circ. Ct.) 399. 

ik) Trew v. Railway Passengers', 6 H. & N. 830, 30 L. J. Ex. 317. 4 L. T. N. 
S. 838, 9 W. R. 671, 7 Jur. N. S. 878. Reynolds v. Accidentalj 22 L. T. N. S. 
820, 18 W. R 1141. 

(I) Winspear v. Accidental, 6 Q. B. D. 42, 43 L. T. 459, 29 W. R. 116. 

(wi) MaLU/ry v. Travellers', 47 N. Y. 52, 7 Am. Rep. 410 

(n) Lawrence v. Accident Co., 7 Q. B. D. 216, 50 L. J. Q. B. 522, 29 W. R 
802 (1881). 

((>) Sinclair v. Maritime Passengers' Insurance Co., 4 L. T. N. S. 15, 80 L. 
J. Q. B. 77 3 E. & E. 478, 7 Jur. N. S. 367. Martin v. Traveliers' Co,, 1 F. A 
F. 505. 
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Bteamer to walk home, and while so domg was injured by an acci- 
dent from which he died. The Supreme Court of the United States 
held that his own legs were not a conveyance, public or privatt*, 
within the meaning of a policy against death by accident whilst 
travelling by public or private conveyance (p). 

Exercise with dubs^ rupture of blood-vesaeL — In America, death 
caused by rupture of a blood-vessel while exercising with Indian 
clubs is not accidental death if the clubs were used in the ordinary 
way, and no unforseen accident, unusual circumstance, or 
involuntary movement of the body occurred which in *con- [* 457] 
uection with the movement of the body brought about the 
injury (r). 

Rupture of blood-vessel, iriflammaiion of lungs, — If death is due to 
inflammation or abscesses on the lungs, consequent upon the rupture 
of a blood-vessel by over-exertion, such rupture will be held the 
proximate cause of death and the death accidental, unless indepen- 
dent lung disease supervened before the rupture, or slumbering 
disease was brought into activity by the rupture (s). 

Death must be caused solely by acdderd to entitle assured, — It is usu- 
ally stipulated that death must be caused solely by accident to en- 
title the representatives of the assured to recover under the policy. 
If death is caused by peritonitis due to a violent and unintentional 
blow in the stomach, this has been in America held to be death by 
accident {t). So also in the case of hernia due to an accidental 
fall (w) (*). 

But where erysipelas supervened upon a wound, the death that 
followed was considered to be the result of the disease rather than 
of the wound, and it was held that the insurers were not liable {v) 
under the special terms of their policy. But gangrene from a cut has 
lately been held an accident within the meaning of a policy against 
accident (w). But death by dislodgment of a gaul-stone consequent 
on a fall has been held not within a policy against death by acci- 
dent (a:). 

DeaJih under doctors'* hands. — Death under surgeons' or physicians' 
hands is excepted in most if not all accident policies. In America 
it has been held that death caused by taking accidentally an over- 
dose of opium, a proper dose having been prescribed, is within this 
exception (y). 

(p) RipUy V. Insurance Co., 16 Wall. (U. S.) 336. 

(r) See McCarthy y. Travellers', 8 Biss. (C. Ct. U. S.) 862, U. S. Dig. 1882, 
p. 496. 

is) Same case. 

(t) N. Am. lAfey c&c , v. Burroughs, 69 Penn. 43, 8 Am. Rep. 212. 

(tt) Fitton V. Accidental Death, 17 C B. N. S. 122, 34 L J. C. P. 28. 

(f) SmUh V. Accident, <fcc., Co, L. R. 6 Ex. 802, 89 L. J. Ex. 211, 22 L. T. N. 
S.861, 18 W. R. 1107. 

(it) Waller v. Northern, Ac, Co., Times, Jan. 26, 1887. 

(z) Cowley v. National Employers'' Co., 1 limes L. R. 265. 

(y) See May Ins. (1st ed ) 784. 

^ Death from bodily injury may mchide death from apoplexy caused by bodily 
injury. National Benefit Assn. v. Grauman, 107 Ind 288. 
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[* 458] *l7«MaZ exception in accident policy. — These policies usually 
contain a clause to the following effect, " but it does not in- 
sure ngainst death or disability arising from rheumatism , gout, hernia , 
erysipelas, or any other disease or secondary cause arising within 
the system, before, or at the time of, or following such accidental 
injury, whether causing such death or disability directly or jointly 
wiih such accidental injury." In the case of SmUk v. Accidental 
Death Company, which has just been cited, the Court of Exchequer 
iield (^Kelly, C. B., dissentinjf), in construing such a policy, that 
erysipelas resulting from, and caused solely and exclusively hy, an 
accidental injury in the foot of the insured came expressly within 
tiiis exception, and that tlierefore the insurers were not liable on 
the policy. 

Hernia — operation. — But where hernia caused solely by eternal 
violence was followed immediately by a surgical operation which 
was intended to jelieve the patient, but caused death, the Common 
Pleas held that such a case did not come within the exception (jy)j 
and therefore the insurers were liable. 

Overdose of medicine by mistake not within condition. — Death from 
an overdose of medicine by mistake is within a policy against death 
by accident " conditioned to be void if he die by his own hand or 
act voluntary or otherwise," the aim of the condition being merely 
to cover the varieties of suicidal self-destruction (z). Taking ah 
overdose of laudanum to relieve pain is not within such clause (a). 

Driving in vehicle. — Driving the assured out in a vehicle is not a 
voluntary exposure to an obvious risk (6). 

Own negligence covered by policy. — The consequences of a man^s 
own negligence may be insured against, and are insured against 

unless expressly excepted. 
[* 459] ^Standing on joist which broke. — Where the policy required 
that the assured should use due diligence, and he stood on 
a joist on the second floor of a building which was being erected 
for him, and it broke, and he fell and was killed; in America this 
has been held no want of due diligence (c). 

Consequences of wilful exposure to unnecessary danger, or peril, 
are by some policies excepted from the risk. 

Fatal fall by engine-dnver tmtting on brake. — Where an engine- 
driver slipped, fell, and was tilled while going iuto the tender to 
put on the brake, which is the stoker's business, he was held not to 
have been needlessly exposing himself (d). 

Attempting to mxmnt carriage in m^tUm. — In America the Courts 

(y) FiUon v. Accidental Death Co., 17 C. B.N. S. 122, 34 L. J. C. P. 28, dis- 
cussed in previously cited case. 

(z) Penfold. v. Universal Life Co., 86 N. Y. 817, 89 Am Rep. 660. And see 
PoUtjck V. U. S. Mutual Co., 48 Am. Rep. 204. 

(a) Mutual Life Co. v. Laurences Illinois (App.) 488. 

(b) Shilling v. Accidental Death, 1 F. & F. 116, 3 H. & N. 42, 20 L. J. Ex. 
266, 27 do. 16, 29 L. T. 98, 6 W. R. 567. 

(c) Sfone V. U. S. Casualty Co., 34 N. Y 871. 

(d) Pr<mdence Life v. Martin, 32 Maryland 310. 
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have goDe so far as to hold that an attempt to get into a railway 
carriage whilst in slow motion is not wiliul and wanton self-ex- 
posure to unnecessary danger (e). Assured took a ticket from A. 
to B.; when the train reached B. he got out, and the signal was 
given for it to proceed to C, and the train had begun to move. 
Assured then attempted to get in whilst the train was in motion, 
and was killed. It was held natural and prudent for a man who 
wanted to go in the train, to get in while it was moving, and that 
the insurers were therefore liable (/). Jumping on omnibus in mxh 
lion. — An assured who jumped on the step of an omnibus in mo- 
tion, intending to travel by it, fell, and was injured, and he was 
held entitled to recover on a policy against accident while travel- 
ling by public or private conveyance {g). 

A policy of insurance against death or injury issued by a railway 
passenger assurance company provided, — 

(1) No claim for insurance snail be made wheu death or 
injury may have happened in consequence of ^voluntary [* 460] 
exposure to unnecessary danger, hazard, or perilous adven- 
ture (gf). 

(2) Standing, riding, or being upon the platform of moving 
railway coaches, or entering, or attempting to enter, leaving or at- 
tempting to leave, any public conveyance, having steam as a motive 
power, while the same is in motion, are hazards not contemplated 
by the contract. 

Famngfrom car to car is exposure to unnecessary danger. — This con- 
dition (2) will not include mere passing from one part to another 
of a train through which a passage was possible and contemplated, 
but such passing is exposure to unnecessary danger within condi- 
tion (1), especiafiy if it be done at night (h). 

Meaning of ^^ wholly disahled.^^ — Where insurance is effected against 
an accident wholly disabling the assured, the necessary condition 
for compensation thereunder is proof that an accident has so far 
disabled the assured that he can no longer follow his occupation, 
business, and pursuits in the manner in which he usually carried 
it or them on before (i). It is not necessary to prove that the as- 
sured cannot do any part of his business ('). 

The American policies, to avoid these questions, seem to insert 
total disability from aU business. In England, loss of both eyes, 
or of both legs, or of both arms, or of one of each, are by certain 
accident insurance companies treated as total disability. 

What notice to be given of accident. — Notice of an accident must be 

(«) Schneider v. Provident Life^ 24 Wise 28. 

(/) Tooley v. Railway Fas8ejigers\ ire, Co., 8 Biss. (U. S.) 899. 

Ig) Champlin v. Railway Passengers^ 6 Lansing (N. Y.) 71. 

(a) Burkhard v. Travellers' Co,, 48 Am. Rep. 205. 

(rt) SawteUe v. Railway Passengers'* Assurance Co , 16 Blatch. (C. Ct. U. S.j 
216. 

ii) Hooper v. Accidental Death Co , 3 L T. N. S. 22, 6 H. & N. 557, 29 L. J 
Ex. 484, 7 Jar. N. S. 74 ; same case, per Wilde, B , at 5 H. & N. 546. 

= See Saveland v. Fidelity & Casualty Co,, 67 Wisconsin 174. 
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given as stipulated in the policy, usually to the head office within 
fifleen days of its occurrence (k), even when the assured Hb 
[* 461] killed instantaneously {I). But unless this notice is *made 
a condition precedent to liability under the policy, the 
Courts will not hold delay fatal to all claim, but merely visit the 
claimant with the costs (if any) occasioned by delay (A). 

Notice of instant death. — And where a policy against accident was 
made subject to a condition that, in the event of any accident to 
the assured, he or his representatives should give notice thereof in 
writing to the company within ten days after its occurrence, and 
that unless the condition were complied with no person should be 
entitled to claim under the contract, it was held that notice must 
be given within the prescribed time even of instantaneous death, 
and that such notice might be given by any person appointed by 
the assured for the purpose (0, or even by any person acting on be* 
half of the persons interested in the policy (m). 

Where accident eventually results in death, and weekly paymerUs madSj 
balance after deducting them is payable, — Where an accident happenb 
disabling for some time, and finally resulting in death withm the 
period mentioned in the policy, only the balance remaining due on 
the policy after paying the weekly allowances for the period of sur- 
vival after the accident will, it seems, be payable. 

Death must ensure vnthin specified tiTue.- — When the policy insures 
against fatal accidents, to entitle the representatives of the insured 
to recover, death must ensue within the time mentioned in the 
policy, usually three calendar months after the accident (n). Proof 
must be given of the death (*) to satisfy (». e., which ought to satisfy) 
the directors (o), and the claim is usually made payable within one 
month after such satisfactory proof (*}. Evidence on which the 
Court may deem a tenant for life to be delid is not neces- 
[* 462] *6arily satisfactory proof of his death to an insurance com- 
pany with whom his life was insured (p), 

(k) Gamble v. Accident Ins. Co., 4 I. R. C. L. 204. 

{I) Patton V. Emploi/ers\ Liability Co., 20 L. R. Ir. 93. Cosset v. Lancq^hire 
and Yorkshire Co., 1 Times L. R. 496. 

{k) Sloneliam v. Ocean Co., 3 Times L. R. 695. 

if) Palton V. Employers' Liability Assurance Corporation, supra, 

(m) Ibid.^ per Murphy, J. 

(n) Lockyer v. Ojffley, 1 T. R. 260, per Willes, J. Perry y. Provident Life, 99 
Mass. 162. Same v. Same, 103 Mass. 242. 

(o) London Guarantee v. Feamley, 5 App. Cas. 916, 43 L. T. R. S. 890, 28 
W. R. 893. 

( ») Dnyle v. City of Glasgow, d:c., Co., 63 L. J. Ch. 527, 50 L. T. 823, 32 
W. R. 476. 

' Denial of all liability is a waiver of the right to require proofs of death. Kan- 
sas Protective Union v. WTiiit, 36 Kan. 760. 

* The agent who acted in effecting insurance, assured to act as the agent in re- 
ceiving proofs of death. The company, by its acts, recognized the agency. Held, 
that agents' acts bound company. Travellers Ins, Co. v. Edwaras, 122 U. S, 
467. 
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» 

Allowance for disablement twenty-six weeks, — Allowance for disable- 
ment is usually limited to twenty- six weeks for any one accident 
and in respect of any one year's premium. 

True construction of accident policy, — Where an accident policy in- 
sures against two classes of injuries, namely, those which occasion 
loss of life within a certain period, and those which shall not bo 
fatal, and contracts to pay in the former case an agreed lump sum 
at death, and in the latter case a certain sum per week, the two pro- 
visions are to be construed together, and the evident intent is that 
if an injury happens within the meaning of the policy it is insured 
against as coming within one class or the other. If it were other- 
wise construed, an injury which should not prove fatal within the 
specified time would furnish no ground of action till it should be 
made to appear that it would never prove fatal. This would render 
the insurance nugatory in such cases {q). 

A policy runs for fifteen days after the renewal premiums become 
due, and the insurers are liable for that period. But, unlike life 
policies, accident policies may be discontinued, and, if notice to do 
so be given before the end ot the year, the assured will not be en- 
titled to the days of grace any more than in fire policies (r). 

Proof of a/:cident to satisfy directors, — Where the policy requires 
that such proof of the accident alleged as ground of claim shall be 
given as the directors shall deem necessary to establish the claim, 
it will be construed as demanding what they shall deem reasonably 
necessary (s), 

* Employers^ Liability Act, — Employers of labour are [* 463] 
now by statute (t) made liable for accidents of certain 
kinds to their servants. In respect of such liability they have an 
insurable interest in the life of every employ^ up to the limit of 
compensation provided by that Act. 

The Railway Passenger-^' Assurance* Co. has by a private Act: (u) 
taken special powers to insure the liability of employers against 
their liability under the Employers' Liability Act, and other com- 
panies have been constituted for the same purpose under the 
Companies Acts. 

Insurers against employers' liability require to know the nature 
of the business in which the liability is to oe incurred, the number 
of persons employed, the mode of conducting the business, and the 
amount of wages paid (on which the premiums are calculated). 
In a very recent case a question has arisen as to which a difference 
of opiifion exi?ts. The case was as follows : — 

VniLSual operation by workmen performed by employers' direction. — 
An unexploded shell brought from Alexandria, mistakenly be- 

iq) Perry v. Provident Xt/c, 99 Mass. 162. Same v. Same^ 103 Mass. 243. 

(r) See Salvin v. JameSy 6 East 571. 

(s) Braunstein v. Accidental Death, 31 L. J. Q. B. 17, 6 L. T. N. S. 650, 1 B. 
k S. 782, 8 Jur. N. S. 506. See Manbi/ v. Gresham Life, 4 L. T. N. S. 347, 9 
W. R. 547, 81 L. J. Ch. 94, 29 Beav. 439, 7 Jur. N. S. 383. 

it) Employers' Liability Act, 1880 (43 & 44 Vict. c. 42). 

(u) 44 A 45 Vict. cap. xli. 
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lieved to be spent, was sent to a gun-making company for the 
purpose of cutting it with machinery which they had made for 
uther purposes, but which was the best for the purpose desired. 
Before the shell was cut it was discovered to contain gunpowder. 
A workman was told to clear out the powd* r, and while he was so 
doing the shell burst and injured him, and he recovered compen- 
sation from his employers, who were insured in respect of their 
gunmaking business and their statutory liability to their employes. 
The policy contained a warranty against explosives, and when the 
employers sued the insurers for the indemnity the insurers 
pleaded this breach of warranty, and, further, that the man was 
not when injured engaged in the ordinary work of the employers 
as described in the policy. The (-mployers obtained judg- 
[* 464] ment at the *trial, but the Divisional Court was divid^ 
on the question whether the particular accident was 
within the policy (x). The Court of Appeal, however, unani- 
mously held that ihe accident was covered by the policy (y). 

Insurers may exclude risk arising from change of trade, — Apart from 
the circumstances of the particular ca«e, it is clear that the insurers 
are not bound to take the risks of a change in the trade, or Uie 
mode of conducting it, and can by apt yjotob exclude such risk. 

Contract of indemnity. — It may be observed that this form of in- 
insurance, though on human life, is merely a contract of indemnity 
against a legal liability. 

Employer must defend if required by insurer to do so, — The employer 
will be obliged to defend an action by the workman if the insurer 
requires, and if he does so on the request of the insurer, or other- 
wise reasonably, he will be entitled to recover all the cost which 
such defence has put him to, as in the case of re-insurance (2). 

" Manual labour, English and Scotch opinion divergent. — But pay- 
ings without liability will not entitle the employer to indemnity 
unless the insurers advised payment. And the liability, to be en- 
forceable against the insurers, must be not only one which falls on 
the employer within the statute (otherwise the employer would 
have insurable interest), but also within the policy. Thus, in con- 
sequence of the diflferent interpretation put by English (a) and 
Scotch {b) Courts on the words ''manual labour" in the statute, 
which applies to both countries (c), a Scotch omnibus-owner has 
both liability to and insurable interest in his conductors, whereas 
an English owner has neither. 
. — w 

(x) Henry Rifle Barrel Co. v. Employers' Liability Co,, (Q. B. D. March 
1884.) 

{y) The Times, 18th July 1884. 

(2) Supra J pp. 225 et seq. 

(a) Morgan v. London General Omnibus Co, 12 Q B. D. 201. 

{b) Wilson V. Glasgow Tramway Co., 6 C. S. C. (6th series) 981. 

(c) 43 & 44 Vict, c 42, s. 6 (8.) 

1 



364 



GUARANTEE INSURAKCE. * 466 



♦CHAPTER XXVL [* 465] 

QUARANTEE INSURANCE. 

Certain corapanies have been established in this country for un- 
deitaking the risks of suretyship for a pecuniary consideration. 
Their method of dealing is based on, and closely resembles, that of 
the ordinary insurance companies, and their bonds of suretyship 
are often termed policies. 

Writing requisite, — A contract of guarantee by the Statute of 
Frauds must be in writing, it being a contract to answer for the 
debt, default, or miscarriage of another person (a), and it being also 
a promise to be answerable for a debt of, or a default in some duty 
by that other person towards, the promisee (6). 

Not limited to fraud. — Where a bank manager allows overdrafts 
without security, and loss is occasioned thereby, this has in Lower 
Canada been held an irregularity within the meaning of a guaran- 
tee policy "against loss by the want of integritjr, honesty, or fidel- 
ity, or by the negligence, defaults, or irregularities of the manager" 
(c). In the particular case the manager concealed the overdrafts 
by fictitious returns, and acted improperly in concert with the per- 
sons allowed to overdraw (d). 

Concealment, — The ordinary rule of insurance law, that 
all material *circum8tances known to the assured must be [* 466] 
disclosed, does not apply in the case of guarantee policies 
(«). The concealment to avoid the contract of guarantee must be 
fraudulent, for such policies come within the law of suretyship, 
and not of insurance. 

Duty of assured. — A contract to guarantee a man from loss by a 
certain employ^ does not entitle the employer to run up an embez- 
zlement bill against the surety, and keep dishonest servants at an- 
other man's risk, when once he knows or reasonably suspects their 
dishonesty (/). Nor may hei alter the terms of the employment, 
if the policy was granted on the faith of them (^r), otherwise he 
may (K), 

Notice of default, — Consequently, it would seem that on default, 

(a) See per Blackburn, J., Steele v. UPKirday^ 5 App. Caa. 768-770, 43 L. T. 
268, 29 W. R. 17. 

(6) Eastwood v. Kenyon^ 11 K. k £. 438. Hargreaves y. Parsons, 13 M. k 
W. 670. 

(c) Bank of Toronto v. European Assurance Society^ 14 Lr. Can. Jur. 186. 

(d) See also Byrne v. Muzio^ 8 L. R. Ir. 396. 
(c) N. British Insurance v. Uoyd, 10 Ex 528, 24 L. J. Ex. 14. 



(/) Phillips \, FoxaJl. L. R 7 Q B. 666. 

S) L. N. W. R. V. Whinrayy 10 Ex. 77, 28 L. J. Ex, 261. 
) Sanderson v. AsUmf L. B. 8 Ex. 73. 
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and notice thereof, the insurer would at any rate have the option 
to terminate the guarantee, and a right in equity to be discharged 
it the employer keeps on the employe after discovery of his defaults, 
for one ot the surety's right on payment would be to insist on the 
discharge of the employe (i). 

The default, &c , of which notice must be given is, it would seem, 
only such default, &c., as will found a claim on the guarantors (k). 
But this is a mere question of the construction of the particular 
instrument. 

Right to dismal of employed. — The guarantor company can require 
dismissal for misconduct if the person guaranteed has the power 
to do so, which in guarantees of rate collectors and the like is not 
always possible, for a guarantee may be given to a collector-general, 
or the guardians of the poor, while the power to dismiss is 
[* 467] vested in another person or *body like the Treasury or 
Local Government Board or Board of Trade (/). Non- 
exercise of a power to suspend the employed vested in the holder 
of the policy will not avoid it (m). 

Cbntente of guarantee 2>oZiae8.-^Guarantee policies contain pro- 
visions as follows : — 

1. That the employer shall give notice of any default or defalca>- 
tion by the employed. 

2. To forward any claim made in respect of the policy within a 
limited time. 

3. A proviso that the company shall be entitled at the employer's 
expense to call for reasonable particulars and proofs of the correct- 
ness of the claim, and verification thereof by statutory declaration. 

4. That only one claim may be made under a policy, and that 
only in respect of defaults, &c., committed within a month of the 
receipt of tne notice (n). 

6. That the policy is granted only on condition that the business 
of the employer, ana the duties ana salary of the employe, shall re- 
main exactly as stated in the particulars of proposal. 

6. That unless notice of anything making the actual facts to 
differ from the particular statements made shall be given to the 
insurers, and consent, to the change be given by indorsement, the 
policy will be void. 

7. That the employer shall, if reqired, aid (at the company's ex- 
pense if a conviction be obtained) in prosecuting the employe to 

conviction, and at the company's expense give all infor- 

[* 468] mation and assistance *to enable the company to sue for 

' and obtain the reimbursement by the employed, or his 

(t) Shepherd v. Beecher^ 'I Peere Wms. 289. PhiUjps v. Foxodl, per Black 
burn, J., L. R. 7 Q. B. 665, 680. Burgess v. Eve, 13 Eq. 450. 

(k) Byrne v. Mtisio. 8 L. R. Ir. 896, 408. 

(l) Lawder v. Lawder, I. R. 7 C. L. 67. Byrne v. Muzio, 8 L. R. Ir. 896. 

(m) Byrne v. Muzio^ 8 L. R. Ir. 412. Westport Union v. O'MaUeyj 8 L. R.Ir. 
412 note. 

(n) Herein Ruch policies differ widely from fire policies, where a dozen claims 
if they arise, can be made. 
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estate, of any moneys which the company shall have become liable 
to pay. 

What conditiojia are precedent to payment. — So far as any of these 
conditions are for something to be done preliminary to the comple- 
tion of the proof satisfactory to the directors, from which comple- 
tion of proof the time of payment is to run, they are precedent. 
But those relating to matters to be done after payment are not and 
cannot be conditions precedent. The condition as to prosecution 
being a means of proving the employer's claim or loss is precedent, 
or can be so made (o). 

Bat a condition that the employer shall give assistance to enable 
the company to obtain reimbursement from the employed, cannot 
be precedent to the obligation of the company to pay, since the 
companv cannot be entitled to reimbursement until it has either 
paid or became liable to pay (p). 

In a guarantee insurance, as the obligation of the surety is con- 
tinuing, the obligation of the creditor or employer is also continu- 
ing, and any representation and understanding as to the 
trustworthiness of the employed, on which the contract was 
originally founded, continues till its termination (g). 

Guarantee to guardians of poor, — Nor if the guarantee be given to 
the guardians of the poor will the guarantee company be exempt 
from liability on account of the negligence of the overseers in call- 
ing the collector to account (r). 

^Representationaa to mode of keeping accounts. — A statement [* 469] 
by the employer as to the mode and times of examining the 
accounts of the principal for person employed, amounts to a repre- 
sentation of the court<e of business intended to be pursued, and 
must be so complied with («), and the practice of examination must 
continue as stated, or any charge must be notified and assented to, 
or waived by the guarantee society. If a material change is mado 
without the assent of the society, the policy will be invalidated (t). 

The liahilitv of the guarantors will be for all defaults of the em- 
ploye within the period for which the guarantee is given, whether 
found out within the year or after its expiration, unless limited by 
apt words to defaults committed and discovered within the year (u). 

Renewal of contract. Alterations in company's rules will not terminate 
contract.— Guarantee policies are usually made for a term of one 
or more years. It is sometimes stipulated that unless notice to ter- 
minate be given, the policy shall be treated as a renewal contract 

(o) London Guarantee, (kc , v. Feamley, 6 App. Cas. 916, 43 L. T. 390, 28 W. 
R. 893, 6 L. R. Ir. 219, 282, 894. 

ip). Same case. 

iq) Smith v. Bank of Scotland, 1 Dow 272-293. PhiUips v. FoxaU, L. R. 7 
Q. B. 666. 

(r) Guardians Mansfield Union v Wright, 9 Q. B. D. 688. 

Is) Benham v. United Guarantee, 7 Ex. 744, 16 Jur. 691, 21 L. J. Ex. 817. 

(tj Towle V. National Guardian, 80 L. J. Ch. 900, 7 Jur. N. S. 1109, 5 L. T. 
N. S. 198, 10 W. R. 49, reversing 9 W. R. 649. 

(tt) Fanning v. London Guarantee Co , 10 Victoria L. R. 8. 
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of like nature and conditions (y). The effect of this is merely to 
continue the contract for a second term. At the end of that term, 
if no notice to continue is given, or other arrangement made, the 
policy drops. Alterations in the rules of the company, on the faith 
of which the assured took the guarantee (w), will not, however, 
have the effect of determining such a renewed contract if no notice 
to terminate has been given by either party (x), and the insurers 
will be entitled to the renewal premium. 

^maZyainaeion.— Amalgamation with another company 
[* 470] will not affect *the validity of the renewal, whether it be 
within the powers of the company or not (3/). 

Where one of the conditions indorsed was that all guarantees, 
whatever might be the original term, should from the expiration of 
such original term be treated as a renewed contract of the like ma- 
ture and conditioDS, unless either the member interested therein, 
or the board of directors, should give two calendar months' notice 
of an intention not to renew the same, it was held that the renewed 
contract was not itself to be deemed to contain this particular con- 
dition as to renewal, and that therefore even in the absence of no- 
tice the contract did not extend beyond one renewal, "A" renewal 
is one renewed contract (z). 

Retirement of partner from guaranteed firm. — Guarantees on groBS 
annual returns (a), floating risks or rent, are sometimes granted. 
When they are made to a partnership with a provision that the 
guarantee shall cease on death or retirement from business of any 
member, the retirement of a partner will avoid the guarantee, and 
the company cannot, it seems, aflBrm it and sue for the premium (a). 

Subrogation of company. — A guarantee company issuing these 
policies is as a surety entitled to all the ways and means of the per- 
son guaranteed against the principal debtor (6). 

L^idator and receiver. — Liquidator under the Companies Acts 
may give, in lieu of the two sureties usually required, the guaran- 
tee of any society established by charter or Act of Parliament (c). 

Receivers in the Court of Chancery have been, after 
[^ 471] 'i^ome difference of opinion and practice, allowed to do the 
same (d). 

No case on the point seems to have occured in the Queen's Bench 
Division, and the new Rules (e) prescribe that unless otherwise 

^^^^^^^H^^K^M^^^^^^^^^^taH^^^^^^^^^B^— ^B^i^MIV^^^— ^^B^B^^^^^H^^^^^HB^BHHBBM^^-^M^i^B— ^^^i^^H^BHBB^H^^I^^B^H^^PII^^^^^^^^^^^B ^i^«^^^V^ia^BB^M^H^_B^^p^l^B^^i^a^a^BV— ^BB^^^^— .^^B^MS 

(v) Solvency Mutual Guarantee Co. v lYoane, 7 H. & N. 5, 81 L. J. Ex. 139. 
(tr) Solvency Mutual Guarantee v. Freeman 7 H. A; N. 17. 
(x) Solvency Mutual Guarantee v. York. 8 H &. N. 688, 27 L. J. Ex. 487. 
(y) King v. Accumulative Life, 8 C. B. N. S. 151, 6 W. R. 12, 80 L. T. 119, 27 
L. J. C. P. 57, 3 Jur. N. S. 1264. 

[z) Solvency Mutual, &c., v. Froane^ZX L. J N S. Ex. 198, 7 H. & N. 5. 
\a) Solvency Mutual Guarantee v. Freeman, 7 H. & N. 17. 

[b) Mercantile Law Amendment Act. 

(c) Companies Act, 1862, General Rule 10. 

{d) Colmore v. North, 27 U T. N. S. 406, 42 L. J. Ch. 4, 21 W. R. 48. Mmtr 
ners v. Furze, 11 Beav. 80. 
(e) Ord. L r. 16. 
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ordered the person to be appointed receiver shall first give security 
to be allowea by tbe|Coart or a judge ; such security to be by recog- 
nisance in the Form No. 21 in Appendix L. unless otherwise or- 
dered. 

Admimstraior pendente lite. — But there is little reason to doubt 
that the Chancery practice would be followed in the whole of the 
High Court, and in the Probate Division an administrator pendente 
lite who is a mere receiver has been allowed to ofier this form of 
security, on the Court being satisfied that the bond proposed was 
in accordance with the rules prescribed by the constitution of the 
aociety. The security is certainly better than that of a private 
person (/). 

(/) Carpenter v. Queen's Proctor, 7 P. D 286, 51 L. J. Prob. 91, 46 L. T. 
S21, 81 W. B. 108. 
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[* 472] *CHAPTER XXVII. 



BANKRUPTCY. 

Must notice of assignmerU have been given to defeat claim of trustees m 
bankruptcy f — Prior to the Bankruptcy Act, 1869, where the assured 
affected to assign a policy of life assurance for valuable considera- 
tion, the assignee for value would not have a good title as against 
the assignee in bankruptcy, unless he had given notice of the as- 
signment to the insurance ofSce, as the policy would in the absence 
of such notice be deemed to be in the order and disposition of the 
bankrupt, and pass to the assignee in bankruptcy accordingly, un- 
der the order and disposition clause of the statute (a), nor would 
the giving of notice be rendered unnecessary by the practice of the 
particular office not to take notice of assignments (6), and the no- 
tice must have been actual and not merely constructive (c). 

Now, however, it is not necessary for the assignee for value of a 
policy of life assurance to give notice to the office in order to pre- 
vent the policy passing to the trustee in bankruptcy; because poli- 
cies of assurance, being choses in action, are excepted from the 
operation of the order and disposition clause of the Bankruptcy 
Act, 1869 (d)j and also from the like section of the Bankruptcy 
Act, 1883 (e). 

Can claims arising out of insurance be proved in bankruptcy t 
[* 473] — Under the older Bankrupt Laws, demands payable *on a 
contingency could not be proved against the estate of the 
bankrupt, and this risk was held to apply to money assured by a 
poUcy of insurance ; but a provision was inserted in the Bank- 
ruptcy Act, 1849, 8, 174, enabling the assured in a policy of insur- 
ance to make a claim, and after the loss or contingency happened 
to prove and receive dividends, in like manner as if it had hap- 

Eend before the bankruptcy. Proof in a similar case would now 
ave to be made under s. 31 of the Bankruptcy Act, 1869, the cor- 
responding section in the Bankruptcy Act, 1883, being s. 37. 

Proof for future premiums, — Proof for unpaid premiums must be 
made under p. 31 of the Bankruptcy Act, 1869, or under s. 37 of 
the Bankruptcy Act, 1883. 



(a) Williams v. Thorp, 2 Sim. 263. 
(6) West V. Reid, 2 Ha. 249. 
Ic) Thompson v. Spiers, 13 Sim. 469. 

(</) Bankruptcy Act, 1869. 8. 16, sub-s 6. Ex parte Ibbetson, 8 Ch. D. 619 
39 L. T. 1, 26 W. R. 848. Ex parte Barry, L. K. 17 Eq. 113, 43 L. J. Bkcy. IS. 
{e) 46 & 47 Vict, c 52, 8. 44, sub-s. 8. 
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Proof by tnuteea, — ^Where policies were settled, proof by the 
trustees, after payment of the moneys assured, was allowed against 
tho settlor's estate, for the premiums which the trustees hcni paid 
out of a fund provided for that purposd in case of the settlor's de- 
fiiult to pay them (/). 

hroof against company being xoound up, — A holder of a policy of 
insurance in an insurance company which was being wound up 
was held entitled to prove for the sum which would be required to 
be paid to a similar solvent insurance company in order to give the 
policy-holder a policy for the same amount and under the same 
conditions ig). 

Rights of creditor of assured having a security on thepoUcy in case of 
bankruptcy. — A secured creditor may assess the value of his securi- 
ties, and vote and prove in respect of the balance, and is bound to 
pay over to the trustee the amount which the security shall pro- 
duce beyond the amount of such assessed value, and the trustee 
may at any time before realization of the security by the 
creditor, *redeem the security upon payment or the [* 474] 
assessed value. If the security prove to oe more valuable 
than the amount at which it has been asi>essed, the trustee may 
either redeem it upon payment of such assessed value, or he 
may claim whatever surplus the security may produce over such 
assessed value. 

The proof of the creditor, however, cannot be increased in the event 
of the security realizing a less sum than the value at which the 
creditor assessed it (A). 

It would seem, therefore, that if a creditor has taken as security 
a policy of assurance, his most prudent course will be to realize it^ 
otherwise should it increase in value during the bankruptcy, the 
gain will be the trustee's, whilo if it becomes less valuable the loss 
will be his own. In Ex parte King (t), a creditor for £1209 held as 
security a policy on the life of the debtor for £1200. He tendered 
a proof for his debt, Ftating that he held the policv as security, 
which he assessed at £200, its then surrender value. The trustee ad- 
mitted the proof for the balance of the debt, being satisfif^d with 
the value put upon the security. Shortly afterwards, and before 
the close of the liquidation, the debtor died, and it was held by 
Bacon, C.J., that the trustee was entitled to the whole sum received 
on the policy beyond the £200 at which its value had been 
assessed. 

Mortgage of policy receiving composition, — ^Where a creditor is se- 
cured by a policy and values it, and receives a composition for the 
rest of nis aebt m excess of his valuation, he has no claim on the 

(/) Re Miller. Ex parte Wordley, 87 L. T. N. S. 38, 6 Ch. D. 790, 25 W. 
B.881. 

(g) Re Albert Life Asmirance Co , L. R. 9 Eq. 707. 

(k) Bankruptcy Act, 1860 (32 A 33 Vict, c 71), s. 40 O. R. 99, 100, 101, 
130 27!2 

((') Ex parte King, Re Palethorpe, L. R. 20 Eq. 273, 44 L. J. Bkcy. 92. 
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policy beyond the amount of his valuation and interest thereon, 

together with the premiums he has paid on the policy (ib>. 
[* 475] In this case a del>tor by a composition *deed dated 4th 

November 1864, registered under the Bankruptcy Act, 1861, 
in consideration of a covenant on the part of himself and a surety 
to pay a composition of ten shillings in the pound, obtained a re- 
lease from his scheduled debts by a statutory majority of his cred- 
itors. The deed contained a proviso that every secureU creditor 
should have the full benefit and advantage of his security, and 
should be entitled to the composition after allowing for the value 
of such security. Amongst the secured creditors was one for £229 
Sa. 5d., whose security was a policy of assurance on the life of the 
debtor. The creditor valued the policy at £16, and for the differ- 
ence, namely, £213 Ss, 5d, he received the composition often shill- 
ings in the pound. The policy having fallen in after some pre- 
miums had been paid by tne creditor, it was held that upon the 
construction of the deed the creditor upon the execution of the 
deed remained a creditor for £16 only, and that (the composition 
havincf been duly paid) the proceeds of the policy after payment 
of £16 and interest belonged to the debtor's estate, subject to re- 
payment with interest to the creditor of premiums which he had 
paid. 

7b wJiom policy-money bdongs when frremiums paid by bamkrupt. — 
Where a man after his bankruptcy pays the premiums on poncies 
on his own life, effected and mortgaged by him before his bank- 
ruptcy, and his assignees in bankruptcy disclaimed any interest, 
and refused to pay the premiums, on his death his l^al personal 
representatives, and not the assignees, axe entitled to any surplus 
after the mortgagees have been paid (Q. In this case the bankrupt 
bad obtained his discharge on covenanting to pay so much a year 
to liquidate his debts, which covenant he had performed. 

Though the case was argued on (24 & 25 Vict c. 134, s. 154) 
a repealed Aqt, the principle seems clear independently of that 

Act. 
[* 476] ^Disclaimer by bankruptcy tru8tee9. Payment ofpremivms by 

bankrupt Tnortgagor, — If the trustees in bankruptcy disclaim, 
they cannot subsequently ex post facto claim again where they see 
a chance of profit (m). Where the mortgagor of a policy of insur- 
ance became bankrupt, but, notwithstanding his bankruptcy, con- 
tinued to pay the premiums on the policy, it was held that the 
premiums so paid were in the nature of salvage moneys, and must 
DC repaid to the legal personal representative of the mortgagor, he 
having died (n). 

(A:) Bolton v. Ferro, 14 Ch. D. 171, per Bacon, V. C. (1880), 49 L. J. Ch. 
569, 42 L. T. 529, 28 W. R. 578. The composition was under the old Bankraptcj 
Act, 1861. 

[I) Re Learmonth, 14 W. R. 6 8 (1866). 

m) Ex parte IbbeUon, 8 Ch D. 519, 89 L. T. 1, 20 W. R. 848. 

(n) Shearman v. BritUh Empire Mutual, 14 £q. 4, 20 W. R. 620, 26 L. T. 
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Surety's position on bankruptcy of policy holder, — If a man becomes 
Bunfty to keep up a policy und the principal becomes bankrupt, 
the surety cannot subsequently recover from the principal any pre- 
miums paid thereafter; for although such liability of the surety 
was contingent, it might have been proved in the bankruptcy (o). 

Avoidance of voluntary setUement of policy. — Any settlement of 
propjBrty inade by a trader — not being a settlement made before 
and in cionsideration of marriage, or made in favour of a purchaser 
or incumbrancer in good faith and for valuable consideration, or a 
settlement made on or for the wife or children of the settlor of 
property which has accrued to the settlor after marriage in right of 
nis wife — shall, if the settlor becomes bankrupt within two years 
after the date of the settlement, be void as against the trustees in 
the bankruptcy; and shall if the settlor becomes bankrupt at anv 
subsequent time within ten years after the date of the settlement) 
be void as against such trustee unless the parties claiming under 
the settlement can prove that the settlor was at the time of making 
the settlement able to p^ay all his debts without the aid of 
the *property comprising in such settlement ( p). The [* 477] 
word "property" includes a policy of life assurance, the 
same being a chose in action (9). 

The new Bankruptcy Act, 1883, contains a similar provision to 
the foregoing, but of a more extended operation, inasmuch as it ap- 
pUes to all settlements by whomsoever made, and not merely to 

those of a trader (r) 

— , 

570, doubted in LesUe v, French^ Ch D. 562. See Norris v. Caledonian. 8 
Eq. 127, 20 L. T. N. S. 939, 17 W. R. 954, and Foster v. Roberts, 9 W. R. 605, 
7 Jut. N. S. 400. 

(o) Saunders v. Best, 18 W. R. 160, 17 C. B. N. S. 731. Bankruptcy Act, 
1869 B. 81 : Bankruptcy Act, 1888, 8. 87. 

(p) Bankruptcy Act, 1869, s. 91. 

[q) Ibid,, B. 4. 

(r) 46 A 47 Vict c. 52, s. 47. 
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[* 478] *CHAPTER XXVIII. 

THELLUSSON AND SUCCESSION DUTY ACTS. 

Direction to pay premiums not (Accumulation vnthin Act. — A direction 
or discretion m a will or deed to pay out of the testator's or settlor's 
property the premiums on a policy of insurance made or to be 
made upon the life of another is valid fi»r the whole life insured, 
and is not an accumulation within the meaning of the Thellusson 
Act (39 & 40 Geo. III. c. 98) (a). 

That Act only aims at dispositions for the accumulation of rents 
and profits as such, and not at dit^positions having reference to bar- 
gains and contracts entered into for other purposes than the mere 
purpose of accumulation. 

The benefit, if any, arising to an o<*tate from a policy on which 
premiums have been paid for over twentv-one years arises not from 
accumulation, but from application and expenditure of income in 
obtaining a contract (6). 

To insist that the policy must be dropped at the twenty- first 
year would be to say that what is construed for that purpose as an 
accumulation shall operate as a vain easting away of money. For 
a policy is evidence of a contract enforceable bv forfeiture of pre- 
vious payments, and the premiums could not be got back at the 

end of the twenty years. 
[* 479] *A testatrix empowered her tmstees, if they should 
see cause, to make insurances on the life of a nephew in 
such a way as to enable them to receive a sum or sums at his death, 
to be then applied for the purpose of the trust. She died in 1841. 
In 1845 the trustees insured the life of the nephew largely, and 
paid premiums out of the income of the estate till 1878, when be 
died. The next-of-kin claimed repayment of these premiums so 
far as paid after twenty-one years from testatrix's death as accumu- 
lations of income forbidden by the Thellusson Act, but the 
claim was refused (c). 

Relation oj predecessor and successor does not arise on policy, — By 
the Succession Duty Act (d), s. 17, **No policy of insurance on the 
life of any person shall create the relation of predecessor and suc- 
cessor between the insurers and the insured, or between the in-* 

(a) BassU v. Lister, 9 Hare 1T7. Ifalford v. Close, W. N. 7tb May 1888, p. 
89 CathcaH's Trustees, IOC. S. C. (4th series) 1206. 

(6) CaihcarVs v. Henectges Trustees, supra. But see Jarman on Wills, vol. 1 
(4th ed.), 816. 

(c) CdthcarVs Trustees v. Heneage's Trustees, 10 C. S. C. (4tli series) 1205. 

((f) 16 k 17 Vict. c. 51, s. 17. 
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Buren and the assignee of the assured." Upon this section Sir 
George Jessel said (e): ''No douht there may be a gratuitous 
policy of insurance. But the words in s. 17 mean a policy effected 
m the ordinary way in consideration of a premium or premiums. 
If 80, that is a contract for money, a purciiase of a reversionary 
sum in consideration of a present payment of money, or, as is gen- 
erally the case, on the payment or an annuity during the life of 
the person insuring. It is clearly a contract which could not be 
fairly described, as I read it, as a disposition of property at all, be- 
cause a mere covenant to pay money is not a disposition of property 
in the ordinary sense. The insurance company does not die, and 
therefore a covenant to pay money on the death of some other 
person is a mere covenant to pay money. It is no disposition of 
the property of the insurance company or of any one else." 

The reason for the exception suggested by Sir George 
*Je88el is that it was inserted 'ex ahundarUe catUdCt to (juiet [* 480] 
the fears of persons interested in insurance companies ex 
cauUkt (/). The clause extends to all policies, whether for the 
lives of the assured or not, including policies taken out by pur- 
chasers in reversion, but not policies so far as they were dealt with 
as property (g). 

M duty on assi^d pdicy, — No succession duty is due on policies 
of insurance assigned ifUer vivoa^ even where the assignment is 
made to a son as a means of liquidating a large amount of debt 
undertaken by him for his father (A). 



(e) Fryer v. Morland, 8 Ch. D. 68o. 
(/) Fryer v. Norland, R Ch. D. 676, 685. 
(a) 128 Hansard, 401, 1898. 

(k) Lord Advocate v. Earl of Fife, 21 Sc. L. R. 151. 
Ch. D. 675. 



JV^yer v. Morland, 8 
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ABANDONMENT— 
The doctrine of, 4-6 

ACCIDENT— 

Policy against, natore of, 19, 445 

Policy against, within statute as to interest, 70, 448 

Policy against, whether contract of indemnity, 446 

Whether amount of insurance deducted from damages, 446 

Age for insaring against, 448-460 

Friendly society, insuring against, 448 

Definition of railway, 449 

Whilst breaking journey, 460 

Insurance against, by railway ticket, 460 * 

By railway, amount of cumpensation,* 461 

Contributory negligence, effect of, on claim for, 451 

Insurance against, need not be continued, 461 

Definition of, 468-454 

Sunstroke, whether it is, 464 

Rupture by jumping from train, whether it is, 464 

Putting arm out of window, injury from, 455 

Fall when catching train, 466 

Drowning, whether an, 465 

Presumption against suicide and in favor of, 456 

Sprain trom lining weight, whether it is 456 

Rupture Irom using clubs, whether it is, 456 

Innammation fron^ ruptured blood-vessel, 467 

Peritonitis from blow 467 . 

Erysipelas from wound, 467-468 

Doctor s hands, death under, 467 

Overdose, death from, whether, 457 

Usual exception from policy against, 457 

DeaUi must be solely caused by, to be within policy, 467 

Falling from joist, whether an, 458 

Whilst mounting carriage in motion, 469 

** Wholly disabled '' by, meaning of, 460 

Notice to office of, 460 

Allowance for disablement by, 461 

Construction of policy against, 461 

Proof of what r^uisite, 461-462 

ACTUS DEI— 

Excepted from risk taken, 178 

ADMINISTRATION— 

Has insurable interest, 67 
Not bound to insure, 67 

(377) 



482 INDEX. 

[The paging refers to the [*] p«SM.] 
AGE— 

Proof of, 139, 204 
Misstatement of, 204 

AGENT- 

Retainer of preminms by, not failure of company to repay, 25 
Authority of, must be followed, 73 
Receipts of, company bound by, 78 
Debitmg premium to, effect of, 79-95 
Ratification by receipt of premium from, 90 
Delay in paying premium throngh change of, 91 
Days of grace, receipt of premiums after, by, 94 
To pay premium, promise by, 96 
V Concealment by, 155 

Misrepresentation by, 156 

Insurance vitiated by misrepresentation or concealment of agent, althongli 

policy effected by another, 165 
"The life" insui-ed may of the insured be, 165 
Notice to, of change of business, 170 
General, authority of, 422-423 
Policy not to bo granted by, 428, 431 
Representations of, whether binding, 423 
Du credere^ insuring, 423 
Writing answers for assured, 42'i 
Extending time for paying premium, 424 
Commission to, agreement by directors for payment after agency ceased, 

424 
Authority of, varied by private instructions, 426 • 
Without instructions, 420 
Notice to, what sufficient, 426, 432 
Mistaken instructions to, company bound by, 426 
Authority of sub, 427, 436-436 
Insuring in Avrong company, 427 
Credit to, of premium, 427 • 

Credit by, of premium, 428, 429-431 
Payment of premium cannot be dispensed by, 428 
Payment of premium bv cheque to, 428 
Insuring himself, 428, 429 

Privileged communications between company and, 4^ * 
For two companies re-insuring one in other, 429 
\;jros8 account of, with agent of other company, 480 
Not acting within authority, yet company bound, 4iiO 
False representation by, where assured told truth to, 430 
Specific performance of contract of, 431 
Powers of local, 431 

Company not bound to grant policy where preminm paid to, 481 
Applications received but not accepted by, 431, 432 
Forfeiture, waiver of, by, 432, 488 
To dispense with conditions, power of, 482 
Filling np proposal, effect of, 482-4^^4 
War, effect of, on acts of foreign, 434 
Indorsement of policy by, 436 
Fraud of, effect of, on company, 486 
Contracting outside company's business, 437 
Contracting outside his authority, 437 
Insuring for another does not warrant interest, 489 
insuring for another without authority, 439 
1 o effect policy cannot adjust loss, 440 
J>'egligenUy insuring, liable lo assured, 441-442 
378 
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AGEST— {Continued). 

Commifision not receivable from insurer and insured by, 442 

Discount does not beloug to, 442 

Assured affected by fraud of, 442 

Principal bound by knowledge of, 442 

When 'Hhe life" is of insured the, 448 

Whether medical man is of insured the, 443 

Employed to procure assurance, authority of, 443 

ALTERATIONS— 

Of premises, whether covered by policy, 109 

AMALGAMATIONS— 

What it is, 403 

Ultra vires, 404, 410 

Power to contract for, not implied, 404 

Ratification of, when ultra vires, 405 

Power of, how given, 406 

Policy-holder's claim after, 406 

Costs of liquidating companies after, 406 

Policy-holders, when bound by, 40C>-410 

EflTect of, on creditorsj 407-408 

Effect of covenant to indemnify on, 408 

Effect of, on shareholders, 408-410 

Of life offices, leave of Court requisite, 409 

Effect of successive, 413 

AMBIGUIIT— 

In policy may be cleared by cus om, 81-32 

ANNUITANTS— 

Are creditors of ccmpany, 899 

Whether receipt by, amounts to novation, 418 

ANNUITY— 

Policy effected by graniee of, 840 
Policy effected by mortgagee of, 340 
Insurance of arrears of, b4L 

APPOINTMENT— 

Of policy to executors of settlor, 835 

APPORTIONMENT— 

Of premiums, not within Apportionment Act, 07 
Of premiums, not if risk attached, 08 

Of msurance-money, where iusurance by mortgagor and mortgagee in differ 
ent offices, 298 

APPURTENANCE&- 

Recovered for, as part of freehold, 51 

ARBITRATION- 

Ouster of jurisdiction of Courts by, 209-212 
Common Law Procedure Act, 1854, as to, 212 
Ascertaining amount before action by, 213 
When ali liability disputed, 218 
Condition to refer to, 214 
When fraud charged, 214-216 
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ARBITRATION— ( Continued), 

Question of law, whether referable to, 210 

Waiver of right to, 216 

Specific performance of agreement to refer to, 216 

Regarding Railway Passengers' Assurance, 217 

Whether assured' s refusal to submit to, is an answer to his claim, 253 

ARSON— 

Whether within fire risk, 113-116 

Danger of, to be disclosed, 117 

By assignor of policy, 116 

By mortgagor, effect of, on mortgagee's policy, 119 

By wife or relation, 119 

Proof of, 119-201 

Defence of, 201 

ASSIGNEE— 



Takes assignor's title, 816 ' 

Affected by fraud of assignor, 817 
Insurer's knowledge of fi*aud upon, 817 
Whether company trustee for, 896 



ASSIGNMENT— 

Effect on, of arson by assignor, 115 

Effect on, of suicide by assignor, 188-184 

Of fire policy by one partner to another, 181 

Of claim after loss, 188 

Afl«r breach of condition, 183 

Owner may give carrier benefit of insurance without breach of condition 

against, 281 * 
Of property, whether assignor can recover on policy after, 297-800 
Of life and fire policies different, 298 n (/) 
Of fire policy, whether legal, 298- 00 

Of fire policy, whether insurer's consent necessary, 298, 800-302 
Of fire policy must accompany property,^ 800 
Pledge of fire policy no breach of condition against, 810 
Of life policy, oy what law construed, 810, 415-416 
Of life policy, notice of, 810-818 
Of life policy, effect of, 810-615 
Of life policy, how made, 810-817 
Of life policy, right to sue under, 811 

Of life policy, form of« under Policies of Assurance Act, 812 
Of life policy, effect ofl under Policies of Assurance Act, 812 
Of life policy, effect of Judicature Act, 814 
Agreement for, without delivery of policy, 814 
Of life policy, what does not amount to, 815. 81C 
Before winding up relieves assignor, 8 8 
Validity of, not affected by len^h of time between uotice of, to company and 

death of assured, 819 
Of policy enforceable by specific performance, 819 
Of policy carries bonus, 820 
Of policy, proper covenants in, 820-821 
Whether authority to hold policy amounts to, 824 
Of policy otherwise void good as charge, 824 
By bankrupt secretly, 324 
By felon, 826 

Inchoate settlement amounting to, 8'r6 

Of policy for benefit of wife, whether her consent necessary, 828 
By married women of trust policy, 886 
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ASSURED— 

Cannot make profit. 2-8, 4-5 

Cannot release thira parties to insurer's prejudice, 6 

His ueffligence within policy, ti 

Not oblieed to run the risk, 7 

Must ful^ disclose rijtk, 9 

Duty of, in case of fire, 10-11 

Cost of performing such duty, 11-12 

May rescind contract induced by insurer's fraud, 82-88 

Where policy obtained by fraud of, course open to insurer, 83 

Infant may be, 85 

Married woman may be, 85 

Cannot evade law by insuring nominally for himself, 39 

Has insurable interest in own life, 89 

Interest of, in subject of insurance must be lawful, 44 

Need not have legal interest, 47-48 

Any one wi h interest may be, 49 

Death of, within days of grace, 104 

Goin^ beyond limits. 106 

Negh{;ence of. loss from, 116 

Wilfiil act of, loss from, 116 

Duty of, to save property, 126 

Death of, caused oy person entitled to policy-money, 181 

Material fiicts must be disclosed by, I'tS-lSS, 159*161 

Material facts must 1)e disclosed by every f^ut of, 155 

Statement of '^ the life " as agent of, 155 

What need not be disclosed by, 164 

Defence to action by, when insurance paid, 227-229 

Assignment b^ insurers of subrogated rights, defence to action by, 229 

Not to prejudice insurer's rights, 281 

Re-insurance discharged by payment to, 20O 

Has no lien on re-insnrance policy, *< 60 

Character of, to be disclosed on re insurance, 2(i5 

Interest of, not defeated by mortgage, 303 

Going abroad, whether policy avoided, 821. 

Presumed to read answers written for him by agent, 428 

Affected by agent's fraud, 442 

Notice to broker of, not notice to insurer, 442 

Correct description of, 452 

AVERAGE— 

Condition as to, 246 

Two-thirds clause 248 

Clause in fire policy as to, 249 

When goods in lighters, 250 

Difference in fire and. marine assurance of, 240 

BAKER- 

** Stock-in-trade of," what covered by policy on, 82 

BAILEES— 

As to insuring for full value, 52, 55-57 

Goods held in tnist by, 56. 181 

Insurance by, and by bailor, 240 

Insuring own and bailor's goods without authority, 440 

BAILOR— 

Insormnce by, and by bailee, 240 
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BANKRUPT— 

Insurable interest of creditors in esv^te of, 67 

Whether insured can sue when a, 182 

Policy of, passes to trustee, 820, 472 

Procuring renewal of policy to creditor, 320 

Secret assignment of policy by, 324 

Premiums pai<l by mortgagor when a, 889 

Whether policy passes to trustee of, 472 

Proof for amount of policy where company is, 473 

To whom policy-moneys belong when premiums paid by, 475 

Disclaimer by trustee of, 476 

Surety for payment of premiums due from, 476 

Toluntary seitlement of policy by, 476 

BILL OF SALE— 

Whether holder of, entitled to proceeds of policy, 284 

BILLS OF LADING— 

With direction to insure, 54 

BONUS— 

Whether it passes by contract to assign policy. 820 
Whether trusts of policy include. €J28 
Deduction of, from calls, 378 
Whether income or capital, 89S 
Novation by acceptance of, 411 

BROKERr- 

As to insuring full value, 52-64 

Lien of. on policy, 8)6 

Employed to obtain policy, authority of, 480 

BROTHER— 

Sisters insurable interest in life of, 40 

building- 
Is insured qua building, 252 

•* BURNT OR NOT BURNT"— 
Insurance as, 28, 46 

CANCELLATION— 

Of policy, notice of, for agent for procuring insurance, 448 

CARRIER— 

Insuring for full value, 52, 55-56 

Insuring goods held in trust by, 56 ^ 

Risk of, when it begins and ends, 100 

Negligence of, causing loss, 116. 

Insurer has subrogation against^ 230 

Owner of goods may give oenefit of insurers to, 281 

CERTIFICATE— 

Of loss, by magistrate Ac, 192 

CHILD - 

Insurable interest m parent's life, 40 
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CTLAIM— • 

Condition as to frand in, 197 

False statement in, 198 

£xce88iye, whether fraudulent, 199-200 

Mistake in, 200 

Application of funds set apart to answer immediate, 397 

How valued on winding up of company, 401 

COFFEE-HOUSE— 

Whether hazardous trade, 110 

COMMISSION— 

Whether insurable, 41 

Not payable to agent by insurer and insured, 442 

COMMISSION AGENT - 

Insurance for full value by, 57-58 

COMPANIES FOR INSURANCE— 

Varieties of. 860 

How formed, 862 

Registration of, 866-372 

Deeds of settlement can be inspected, 867 

What are, under Companies Acts, 367, 879 

Reason for incorporatmg, 368 

Contracting uUra vires^ 368-371 

Using seal mformally, 369 

Business of, must conform to constitution of, 370 

Form of contracts of, 37 1 

Appointment of solicitor by, 372 

Debentures in fraud of, 373 

Powers of investment of, 374 

Holding of land by, 379 

Deposit of £20,000 by, 381 

Keeping accounts of, 383 

Life assurance funds of, to be separate, 888 

Balance-sheet of, to be lodged with Board of Trade, P84 

Actuarial investigation of affairs of, 384 

Contribution to hre brigade, 386 

Whether policy-holder creditor of, 387, 394 

Whether policy-holder can interfere in management of, 387, 894 

Whether policy-holder a contributory of, • 89 

Funds of, how liable for loss, 390 

Surplus profits of, what are, 390 

How liability of. limited, 392 

Funds of, include unpaid calls, 893 

Whether trustee for assignee of policy, 396 

Whether shareholder can be sued, 396 

Annuitants are creditors of, 399 

Claims against, how valued on winding up of, 401 

Whether amalgamation of, without consent of Court, 409 

Resuscitation of, for winding up, 410 

Proceedings a^inst, where Scotch or Irish, 420 

Judgment agamst, in one part of United Kidgdom enforceable in other parts. 

420 
General a^nt of, authority of, 423 
Mistaken instructions to a^nt of, 426 
Boond where intention to insure in other company, 427 
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COMPANIES FOR INSURANCE— (<^o»^«**«^)- • 

Agent's fraud, efiTectof, on, 486 
Must grant policy if premium retained, 486 
Can* t adopt agent's contract outside business of, 437 
Can't adopt policies of other companies, 437 
Contract of agent beyond authority ratified by, 487 
Can ratify after loss, 438 

CONCEALMENT— 

Return of premiums where, 86-87 

Of maternity, 141 

Of imprisonment, 141 

Of material fact, 160 

By not answering question, 161 

What it is, 152 

By insurer, 162 

By agent, 156 

Of claim on other office, 157 

Of illness, 167-161 

Of fire to acHacent property, 158 

Purchaser of policy, how affected by, 161 

Discovery before payment by insurer of, 161 

Of other insurance, 178 

Of refusal by other company, 206 

CONDITION— 

Precedent must be performed, l44 

Broken policy voidaole, 1 68 

New agreement afler breach of, 164 

Payment in ignorance of breach of, 164 

Usual in fire policy, 166 

As to user of property, 166 

As to removal of property, 166 

Suspensory during forbidden user, 166 

Evidence to explain, 167 

As to hazardous business, 167 

, , change of business, 1 67 

„ disclosing other insurances, 173 

„ „ n »» ^ai^eJ^ o^» 175 

„ double insurance, 175 

^, „ „ in foreipi company 176 

,^ „ ,, by intenm receipt, 176 

As to double insurance, second insurance on part of property, 175 

„ „ „ binds assignee in bauKruptcy, 175 

,, „ ^, policy not issued, 176 

„ change of title, 178 

„ execution i^inst property insured, 179 

„ shifting policy to other property, 180 
Waiver of breach of, 182, 192, 208 
Mortgagee recovering for mortgagor who broke, 182 
Limiting time to sue, 182 
As to notice of loss, 184 
Precedent to insurer's liability, 184 
As to verification of loss, 187 

,« ., „ waiver of, 191 

„ fraud in claim, 196 

,, procurement of fire, 196 

„ entry of premises by insurer, 200 
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CONDITION— ( C(mH%wid). 

Ab to k«iiiBtatementy 201 

„ forfeiture of premioms, 209 
Ufloal of life insurance, 208 
Ldoence to break, 205 
As to omissions, 206 

„ misrepresentations, 206 

„ military service, 207 

„ arbitration, 214 

„ BubrcwatioD, 237 

„ contribution, 245 

„ avera^, 246 

„ two-thirds clause, 248 
That re-insured should retain certain amount of insnranoe, 264 
Limiting time for recovery, 266 
As to furnishing proofs, how complied with, 266 
Inspector's power to dispense with, 488 

CONSIGNEE— 

Insuring ^r full value, 52-67 

Merchants compelling insurance bj, 58-^5^ 

Bills of lading received, with directions to insure br, 64 

Contribution where insurance by consignor and, 244 

CONSIGNOR— 

Contribution where insurance by consignee and, 244 

CONSTRUCTION OF POLICY— 

General rule, 28, 29, 30 

Written words prevail over printed, 29 

Rigid, not &voured, 29-80 

Against insurer, 80 

In popular sense, 81 

Words of policy supersede custom, 81-8S 

Custom may control ambiguity, 81-82 

CONTRIBUTION— 

When it occurs, 6, 238 

Subrogation, difference between it and, 239 

Between insurers of several mortgagees, 240 

Condition as to, 245 

Where insurance by consignor and consignee, 244 

Evidence as to ])olicy being one for, 244 

Specific insurance and, 245-247 

Effect of clause as to, in re-insurance policy, 264 

Between insurers where separate policies by mortgagor and mortgiuee 296 

Between sureties where one has paid debt and obtained policy, 8^ 

Right of, gives no lien on policy money, 864 

CONTRIBUTORY— 
Executor as, 876 

Whether secretary holding shares as trustee for company is, 877 
Whether vendor still on register is, 877 
Whether bonuH deducted from calls on, 878 
Not exempted by forfeiture of shares, 878 
Liable if transfer of shares incomplete, 878 
Whether promoter is, when shares fUly paid, 878 
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corporation- 
No insarable interest in corporate property by Rtock-holders in, 48 

covenant- 
To keep up policy whether broken by suicide, 186, 8S1 
fiy tenant to repair and insure for fixed sum, 272 

,, ,, excluding fire, 272 

„ to insure, runs with land, 278 

,, „ is usual covenant, 274 

„ „ form of, 274 

„ „ uncertainty m, 274 

„ ., damagi'S for breach of, 275 

„ „ relief for breach of, 276 

,, ,, antedating receipt does not cure breach of, 276 

,, ,, in landlord's name, effect of, 278 

To insure, whether policy vested in covenantee by, 816 
Proper, in assignment of policy, 820 

To keep policy on foot, whether broken by going abroad, 821 
To effect and settle policy, action for breach of, 822 
To effect and settle policy by husband, whether breach of it ezcoaes breacb 

by wife's father of his covenant, 826 
To insure mortgagee's power of sale on breach of, 847 
To keep policy on foot, power of sale on breach of, 847 
To keep policy on foot, aamages for breach of^ 848 
To repay premiums, damages for breach of, 848 
Not to gp abroad, damages for breach of, 849 
To pay policy out of special funds, 895 
To indemnify on amalgamation, 408 

CREDITOR— 

Policy of, whether indemnity, 18, 15, 16-17 

By judgment, interest of, 68 

Interest in banknipt's estate, 68 

Debtor's interest in life of, 69 . 

Interest of, in debtor's life, 69 

Interest of, in surety's life, 69 

For gaming debt has no insurable interest, 69 

For aebt incurred during minority, 69 

Paid since policy can recover, 70 

Can recover though debt becomes statute barred, 70 

Fully secured insurable interest of, 70 

Insuring life of debtor's wife who assigns, 70 

Must pursue authority given by debtor, 78 

Insurance by, on debtor's life, whose is it, 341-848 

Assignment of policy to, on trust to pay own debt and pay o^r fluiplos, 

889-841 
Cannot compel debtor to insure, 842 
Whether policy-holder is, 387, 394 
Whether annuitant is, 399 
Not affected by limited liability to policy-holder, 400 

CUSTOM— 

Words of policy prevail over, 81-82 
May control ambiguity, 81-82 

CUSTOM, ANNUITY, AND BENEVOLENT FUND— 
Insurance under, 822 
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DAMAGES— 

In action for negligence not reduced by insurancey 19 
Seau, if death ocean through the negligence, 20 
Indirect, not recoverable, 222 
For breach of covenant to insure, 276 

„ J, keep policy on foot, 848 

„ „ repay premiums, 848 

„ „ not to go out of Europe, 849 

Whether insurance money deducted from, 446 

DAYS OF GRACE— 

What are, 9^ 

Premium unpaid and loss daring, 08 

Insurer cannot terminate contract during, 98-94 

Whether insurer bound to receive premium during, 98-94 

Payment of premium after death, but during, 96 

„ „ after, 95 

„ „ within, and death within, 104 

DEATH— 

Campany liable though policy not issued before, 101 

If not within period of insurance, company not liable, 108 

By law, whether within policy, 129 

By suicide, whether within policy, 130 

By unlawful operation, whether within policy, 180 

By drowning, whether within policy, 180 ' 

By duelling, whether within policy, 130 

By own hands, 130, 188 

Caused by person effecting insurance, 131 

Onus of proof where suicide cause of, 188, 466 

Deduction of insurance from damages where negligence cause of, 4e46 

From fall when catching train, whether accident, &6 

In water, drowning presumed, 466 

By train running over when seized with fit, 466 

From ruptured blood-vessel by using clubs, 456 

From inflammation after rupturing blood-vessel, 467 

Within accident policy when solely from accident, 467 

From erysipelas caused by wound, 457-468 

From overaose, 457-468 

From operation for hernia, 458 

From fall from joist, 458 

From fall from engine, 459 

From fall from mounting carriage, 469 

Amount of compensation in case of, by railway accident, 460, 461 

Proof of, 461 

DEBENTURE— 

Intra vires, but in fraud of company, 878 

DEBT— 

Gaming, gives no interest, 69 
Incurred during minority may give interest, 69 
Paid since policy does not avoid insurance, 70 
Statute barred before dropping of life, 70 
When fillip secured gives mterest, 70 
Creating hen gives interest, 70 
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DEBTOR— 

Interest in ereditor*B life of, 69-70 

Interest of creditor in life of, 69 

Wife of, seeming debt, creditor may insare her life, 70 

Interest of one joint debtor in life of anotker,70 

Insoranceby creditor on life of, 341-844 

Whether charging with premiums makes policy belong to, S42 

Not compelkble to insure for CTBditbr*s benefit, 846 

DEPOSIT— 

Of policy as secnrity, 298, 810^ 855 

Of policy by person out of jurisdiction with one within jnriBdiotiony 857 

Of £20,000 by life companies, 881, 418 

DESCRIPTION— 

Of property must be accurate, 104, 160 
Partially true, 168 
Substantially true, 160 

DEVIATION— 

From route, effect of, on insurance, 109 

DIRECTORS- 

UUra vires acts off not binding, 86S 

Dncretionary powers of, 860 

Informal use of seal by^ 869 

Policy issued by ostensible, 869 

Power of, to pay loss not within policy, 874 

Must contribote for qualifying shares, 878 

Powers of, presumed to be known, 422 

Payment oi commission by, after agency determined, 424 

Appointed to select agents at commission, 426 

Vacate office when participating in profits, 425 

Fraudulent contract of, void against assignee for ▼alue, 42S 

Notice to, 482 

DISCOUNT- 

Belongs to principal, not to agent, 442 

DISEASE- 

Hust be disclosed, 139 
PrediRposition to, 189 
Requiring confinement, 189 
"Local,'^what itM, 189 
Pii<i, meaning of, 140, 149 
Gout, meanine of, 140 
Spitting blooo, meaning of, 141 
Drinking habits, meaning of, 142 
Furnishmg particulars of; 161 
Insured uncoxucious of, 158 

DOMICILE— 

Of company, where it is, 414 

DONATIO MORTIS CAUSA— 
Life policy, subject of, 80S 
888 
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DRINK— 

MeAQing of 'Sinder influence of/' 167 

DRIVING-. 

Not expoeore to anneeetMary risk, 46S 

DROWNING— 

Whether demth by, within life policy, ISO 

** '* '* accident policy, 456 

Where death in wa|er, presumption of, 466 

DRYING— 

Kiln need for, 110 

DUELLING— 
Death by, 180 

DWELLING— 

Gaol described as, 169 
Room described sub, 102 

ELECTRICITY- 

Whether fire risk, 116 

EMPLOYERS— 

Liability of, to workmen insurable, 402 

ENTRY- 

Of premises by insurer, 202 

EQUITABLE CHARGE— 
On policy, how created, 856 

ERYSIPELAS— 

FVom wound, whether within accident policy, 467 

EXCEPTION— 

Words of, to be taken against insurer, 80, 180 

« 

EXECUTION— 

Effect of, on right to policy, 182 
Whether policy can be taken in, 859 

EXECUTOR— 

Insurable interest of, 67 
De son tort, interest of, 68 
Not bound to insure, 68 
Should keep up policy, 849 
As contributoiy, 876 

EXPECTANCY- 

Whether insurable, 48 

EXPLOSION— 

Whether fire risk, 118 

EXTINGUISHING FIRE— 
Damage from, 120 
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factor- 
As to insuring full value, 68 
As to his interest, 68 

FALL- 

When catching train, whether accident, 466 

On railway in fit, 456 

From jobt of floor, 458 

Bv engine-driver applying brake, 459 

whilst mounting moving carriage, 469 

Whilst passing from car to car, 560 

FELON— 

Assignment of policy by, 826 

FIRE— 

Assured's duty to avert, 10 

Duty of assured in case of, 10-11 

Cost of performing such duty, how borne, 11-13 

Whether insurance on ship marine risk, 12 

Insurer liable for loss caused by, not exceeding amount of policy, 16 

Before date of policy, 27 

Does not include explosion, 81 

Policy not issued before, company yet liable, 100 

Whether more than one, covered, 100 

To adjacent property, disclosure of, 105 

Date of ascertainment of property protected from, 107 

Property in iransUu not protected, 107 

What the word includes, 112 

Heat without, 112 

Without ignition, 112 

Case of, immaterial, 118 

By friction, 113 

By chemical action, 118 

By vegetable fermentation, 118 

By lightning, 116 

To ac(jacent property, disclosure of danger of, 117 

By incendiary, 1 18 

By master of ship, 120 

Extinguishment of, damage from, 120 

Removal of goods to escape, 122 

Saving property from, cost of, 122-125 

Theft during, 128 

Usual conditions in policy against, 165-169 

Connivance at condition as to, 198 

Through accident, tenant's liability for, 270 
„ negligence, tenant's liability for, 270 
„ „ tenants may insure against, 271 

,, ,, covered by ordinary policy, 271 

Whether rent payable in case of, 273 
,^, loss from, falls on purchaser, *301 
„ policy passes with beneficial interest, 801 
„ „ against runs with lands, 801 

„ „ „ passes on sale of property, 802 

Notice of assignment of policy against, 811 

FIBB BRIGADE— 

Companies' pontribution to, 886 
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FITS— 

What meant by, 140-149 

Death in water, whether caused bjr drowning or, 456 

Falling on railway in, 456 

FIXTURES- 

Reinstatement of« 284 

FOREIGN CONTRACT— 
Law applicable to, 415-416 

FOREIGN INSURANCE COMPANY— 

Need not be re^isiered, 414 

Trading here, liability of members of, 416 

Trading here under conventions, 415 

Law applicable to, 415-419 

Provision of policies of, in different jurisdictions, 418 

As to deposit of £20,000 by, 418 

How to proceed against. 419 

Agents of, when contract foreign, 419 

Judgments against, in one part of the United Kingdom enforceable in othdr 

parts, 42 1 
(General agent^s authority, 424 

FORFEITURE— 

Of premium when policy wager, 46 

Of policy not favoured, 75 

Insurers may be estopped from setting up, 75 

Payment of overdue premium after death will not prevent, 79 

By delay in paying premium, 91 

Of premium, condition as to, 144, 196 

Of policy waived, 165 

Not cured by antedating receipt, 276 

When not enforceable, 276 

Waiver of, by accepting rent, 277 

Relief against, 277 

Mortgage of leaseholds may oppose, 296 

Of shares does not exempt from contributing, 878 

Credit of premium by agent afier, 429 

Waiver by agent of, 48 i 

FRAUD— 

Of assured, cancellation of policy for, 81 

In obtaining policy, refusal of insurer to pay, 81 

Waived by accepting premiums, 81 

Course of insurer where policy obtained by, 81. 88 

Of insurer contrary to contract, effect of, 81-82 

Cancelling policy for, 81-82, 162 

Return oi premiums in case of, 87 

Delivery up of policy for, 162 

Compromise in ignorance of, 166 

In claim, condition as to, 198 

Excessive claim not conclusive of, 200 

Arbitration where charges of, 214, 215 

Of assignor, and recove:7 by insurer of money paid to asBigiioe, 817 

Duty of insurer aware that assignee deceived by, 817 

Of agent, assured afiected by, 442 
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FREIGHT— 

Whether insarable, 41 

FRIENDLY SOCIETY— * 
Insurance by, 181, 823 

FURNITURE— 

During removal not within foe risk, 107 

GAS- 

Whether fire risk, 114 

GAMBLING ACT— 

Makes insurable interest necessary, 86 
Only value of interest recoverable, 8t 
Not in force in Canada, 87 
In force in Ireland, 87 
Not to be evaded, 89 

GAMBLING INTERESTS— 
Not insurable, 44, 46 

GIFT— 

Of policy, 825 

GOODS— 

Sold but not delivered, insurance of, 46, 60-61 

Held in trust, insurance b^ carrier, 66 

Held in trust or on commission, insurance by forwarding agent, 56 
,, „ „ insurance by wharfinger, 57 

y, ,. ,, meaning o^ 68, 69, ^ 

With vender at buyer's risk, 60, 61 

Not separated firom bulk, 62 

Test or interest on sale of, 66 

Specific description, whether necessary, 107 

What, within policy^ 107 

Loading, whether within risk, 107 

GOUT— 

Answer to question as to having had, 140, 149 

GUARANTEE INSURANCE— 

Whether writine necessary for, 466 

Not limited to fraud. 465, 469 

What to be disdosea on effecting, 466-466 

Nature of, 465-466 

Rights of surety in case of, 466 

Contents of poUcy of, 467 

Whether continuing, 469 

By jjuardians of poor, 468 

Change of mode of business, effect of, on, 469 

Amalgamation, effect of, on, 469 

Renewal of contract of, 469 

Partner's retirement, effect of, on, 470 

Subrogation applies to, 470 

Liquidators may avail themselves of, 470 

Receivers may avail themselves of, 470 
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GUNPOWDER - 

Not covered bv policy on hardware, 82 
Whether fire 118k, 114 

HABDWABE— 

Ganpowder not covered by policy on, 82 

HAZARDUOUS TRADE— 

Whether coffee-house is, 110 
Whether inn is, 110 
Extra risk from, 169-170 
WheUier liquor-selling is, 170 

„ use of kiln is, 170 
As an experiment, 171 
Whether use of oven is, 172 

,, u&e of engine is, 172 

HEALTH— 

Non-disdosnre of change of, before issue of policy, 165, 816 
Meaning of ** being in good,'' 488 

HIRING AGREEMENT— 

Insurable interest under, 46-47 

HOT WATER— 

Whether policy covers damage by, 116 

HUSBAND— 

May insure for wife and children, 86 
„ wife's separate estate, 51 

ILLEGAL INSURANCE— 

Void, 32-44 

Insurance on unlicensed premises may be, 8d 

Gambling interests are, 44-46 

Insurance of seamen's waffes is, 44 

Separetion of legal from iflegal interests in same policy, 44 

Notic^ to abandon, 85 

Whether premium returnable, 85-86 

INCOME TAX- 

What profits chaigeable with, 898 

INDEMNITY— 

Fundamental principle of insurance, 1-2, 221 

Not always complete, 2 

Not applicable to life insurance, 2 

Consequences of principle^ 4-5, 284 

Whetiier creditor's policy is, 15^17 

Is against loss not accident, 221 

Insurance on property is, 221-228 

What is, 222 

Rule, "new for old " is, 228-267 

Whether valued policy is, 221-226 

Subrogation part of law of, 227-280 

Money received by insured in excess of, is insurer's, 282 

Explained on insurance by mortgagee, 284 

Insured not to receive more than, 289 

Whether accidental insurance, contract of, 446 
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INFANT- 

May insure^ 85 

INFLAMMATION— 

Prom raptured blood-vessel, whether within policy, 457 

INJUNCTION— 

Misapplication of funds restrained by 874, b91 
To restrain use of name, 867 

INN— 

Whether hazardous trade, 110 

INSURABLE INTEREST— 

Always necessary, 18, 14, 86 

Assured cannot recover beyond, 13 

Must exist at time of insurance and loss, 13, 15 

Any one with, may insure, 86, 49, 50 

Wife presumed to have, in husband's life, 35 

Husband not presumed to have, in wife's life, ^ 

Except in Scotland, 85 

Only value of, recoverable, 87, 50 

Definition of, 87-39 

Precise nature of, need not be stated, 87 

Consignee has, 87 

Prize agent has, 87 

Insurer has to re-insure, 88 

Any person has, in his own life, 89 

Whefiier relationship gives, 40 

Parent in child's life, 40 

Son in father's life, 40 ^ . ^^ 

Moral certainty of having property does not give, 40 

Bankrupt has, 42 

Execution debtor has, 42 

When must exist, 42 

Theatrical manager in actor's life, 42 

Heir of person non compus, 42 

Borrower from insurer, 42 

Employed in employer, 43 . jo 

Railway company, in houses exposed to sparks from engine, « 

Employer in employed, 48 

Must be an enforceable one. 43 

Value of, at date of policy recoverable, 48 

Must be lawful, 44 

Kinds of, deed not be specified, 46 

Qualified interest may amount to, 46 

Right of property, not necessary to constitute, 47 

Tortious disseisor may have, 46 

In goods sold but not delivered, 46 

In house built on wrong land, 47 

In substituted goods, 47 ^ v j jo 

Stockholders in a corporation none m corporate body, « 

Risk alone may constitute, 47, 49 .^ .o aq 

Legal interest not necessary to constitute, 47-48, TO 

Equitable interest gives, 48-49, 63 

Does not depend upon quantum of, 60 

Landlord has, 50 

Tenant has, 60-51 
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INSURABLE INTEREST— {Continued). 

Bailees have^ 52, 55-58 

None until nsk attached, 54 

None after stoppage in transitu, 55 

In goods sold, out not delivered, 46, 60-61 
„ held in trust, 59-61 

,, held on commission, 58 

„ held by vendor at buyer's risk, 60-61 

„ not separated from bulk, 61 62 

Without liability to pay, 62 

Liability to pay constitutes, 62 
„ loss constitutes, 62 

Courts lean in favor of, 62-63 

Undivided interest gives, 62 

Manufacturer has, 63 

Oi purchaser, 60, 61, 64 

Of unpaid vendor, C4, 65 

Of paid vendor who has not conveyed, 65 

When vendor's interest ceases, 65 

Where sale in fraud of creditors, 66 

Covenant to insure gives, 66 

In faming debt, 69 

In debt incurred during minority, 69 

In debt fully secured, 70 

Of one joint debtor in life of another, 70 

Although voidable policy good, 71 

Requisite in accidental insurance, 71 

Absence of, only defence to insurer, 78 

Of executor, 67 

Of executor de son tort, 67 

Of mortgajjor, 67 

Requisite for re-insurance, 259 

INSURANCE— 

Differs from wager, 7 

„ „ suretyshio, 8 
Requires uberrima mles, 8 
Must not exceed value of interest, 13 
Against accident, nature of, 19 
No defence to action for negligence, 19 
Whether contract of, to be in writing, 20-21 
Where illegal is void, 34, 44 
On unlicensed premises void, 82 
Subject-matters of, must be correctly described, 45 
By trustee presumed to be qua trustee, 67 
Against accident within statute as to interest, 71 
Name of person for whom effected must appear, 71 
By partner in firm's name, 71 
Voidable where premium in arrear, 91 
Payment of, by mistake, 96 
Ultra vireSf premium returnable, 98 
WTien it expires, 99 
Termination of, W insurer, 102 
Local limits of life, 106 
I For under value whole amount payable, 129 



Where partial, what proportion of loss payable, 129 
Without any representation, 153 
Declined by other office, 157 
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] NSURANCE— ( Continued). 

In other offices, disclosure of, 178, 175 

Subsequent disclosure of, 174, 177 

In two companies, disclosure of, 175 

Second by mortgagor, whether double infioranoe, 176 

In foreig[n comi>any, whether double insurance, 176 

B; interim receipt, whether double insurance, 176 

Second on part of premises, whether double insurance, 177 

General principles of insurance law apply to all, 144 

Trustee in banKruptcy bound by conoition as to other, 177 

Against fire, what covered by, 178 

In Friendly Society, 181, 217, 218, 828 

Specific, what it is, V47 

Ive-insurance drops with, 265 

Whether covenant to effect vests poli^ in covenantee, 816 

Under Customs Annuity Benevolent Fund Acts, 822 

Through Post Office, 828 

By creditor on debtor's life, 839, 841 

By mortgagee on annuity, 840 

Court cannot compel deotor to effect, 846 

INSURANCE COMPANY— 

Vide '* Companies for Insurance." 

INSURER— 

Not liable beyond actual loss, 8, 4 

Entitled to rights of assured, 5 

Several insurers contribute, 6 

Effect of knowledge that risk cannot be run, 9 

Cost of protecting property, how borne by, 11 

Not liable on policy contrary to its terms for own {rand, 81 

Course open to, where policy obtained by fraud of assured, 81 

Can plead want of insurable interest notwithstanding fiulure to cancel policy 

tor fraud, 82 
Payment into court by, 818, 868 
Absence of interest defence to, 78 
General inquiries by, 187 
Material facts must be disclosed to, 152 
Knowing as much as insured, 158, 164 
Misrepresentation by, 154 

Payment by^ atter knowledge of misrepresentation, 161 
Whether private knowledge of, alters assurer's duty, 162 
Disclosure by, to insured, 162, 168 
Limit of time to sue, 184 
Notice to, of loss, 186 
Conditions precedent to liability of. 186 
Reinstating, entitled to old materials, 225 
Cannot require party primarily liable to be sued, 226, 281, 288 
Payment by no defence to action by assured, 229 

Assignment by, of subrogated rights defence to assurer's action, 229, 287 
Ri^ht of, to salvage, 280 

Suing tortfeasor subject to same defence as assured, 280, 287 
EntiSed to subrogation against carrier, 280 
Liability of joint and several, 298 
Contribution between several, 288 
Option of, to reinstate, 251 
Can recover from re-insurer on payment, 268 
Can recover from re-insurer costs of defending action by assured, 268 

396 



I 



INDEX. 5or 

[The iwffiDg refers to the [ • ] pegee.] 
INSURER— ( Con^ntied). 

Must reinstate if required, 252 

Duty of, when aware that assignee of policy is deceived, 817 
Advancing on policy cannot avoid it and claim payment, 824 
" Own Insurer,'' what it means, 443 

INTEREST— 

On policy money, 816, 858 

INTERIM INSURANCE— 26-27 

INTERIM NOTE— 2&-2a 

INTERIM RECEIPT— 26-27, 176,485 

INTERPLEADER— 

Whether insurer should have recourse to, 858 

INVESTMENT— 

By insurance company, powers of, 874 

LANDLORD— 

Insurance of beyond own interest, 60 

Insurance of, forfeited by tenant increasing risk, 169 

And tenant, agreement between, as to reinstatement, 257 

„ separately insuring, effect of, 272, 278 
Not bound to rebuild, 278 
Whether entitled to rent in case of fire, 274 
Effect of covenant by tenant to insure in name of, 278 
May require insurer to reinstate, 278 

LEGAL— 

Interest not necessary to insure, 48 

May mean ''lawful'' in j^rot^o avoiding policy, 824 

LESSEE— 

Being mortagor, not to pay policy money to mortagee, 287 
Under covenant to repair, lessor's right to insurance, 287 
„ „ insure, lessor's right to insurance, 287 

,f „ „ and reinstate, no lien for money spent in rein- 

stating, 287 

LETTERS— 

Evidence of right to policy, 844 

LIEN— 

Gives insurable interest, 48-49, 55, 71 
' Of trustee advancing on policy, 827 
Of policy money, how created, 851-855 
Payment of pxijBmium by stranger does not give, 858 
Whether payment by part owner gives, 858 

„ „ by mortagor gives, 854 

„ n by tenant for life ^ves, 854 

«, „ under voidable assignment gives, 854 

Right of contribution does not give, 854 
By deposit of policy, 855, 857 
Of insurance broker, 856 
Of solicitor, 856 
Drops with policy, 857 
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LIFE INSURANCE— 

Not indemnity, 13, 17, 806 
Definition of, 18 
Legality of trust policy of, 66 
What risks may be taken in, 129 
Does not cover death by law, 129 
„ „ saicide, 180 

General inquiries by insurers, 137 
Conditions of, 204 
Dispositions of policy of, 306 
Policy not withm order and disposition clause, 808 

„ a negotiable instrument, 808 
Gift of policy where possession retained, 308 
Whether succession duty payable on, 346 
Policy is property, 847 

Applicability to mortgage debt of proceeds of, 847 
Power of mortgage to sell, 847, 348 

LIGHTNING— 

« 

Whether damage by, is a fire risk, 116 

UMITATION— 

Of time to sue for loss, 184, 188 

UNEN 

What policy on, covers, 32 

UQUIDATORS- 

May effect guarantee insurance, 470 

LOCALITY— 

Risk affected by, 105 

No rectification of mistake in, 106 

Information must be given to insurer as to, 107 

Wherein policy operates, 206 

Insured gone beyond, 206 

LOSS— 

Insurer liable for actual, 8, 4 

Recovery by limited owner beyond own, 60-61 

Marketable value as measure of, 60-61 

Tender of premiums afler, 90 
' Whether more than one covered by same poliqy, 101 
. From inherent faults, 106 

Proximate cause, regarded, 116, 122 

From attempts to extinguisn fire, 120 
,, ,, escape fire, 121, 123 

Assured's duty to avert, 122 

By theft during fire, 128 

In transitu, 125-126 

To apparel whilst worn, 127 

To live stock off premises, 128 

To locomotive chattels, 128 

Covered anywhere, if no place specified, 128 

Time to sue for, 181, 188 

Notice of, to insurers, 186 

Agent's adjustments of, 189 

Particulars of, 190 
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LOSS-H ConHnued). 

Delay in, notice of, 190 

YerilicatioQ of, condition as to, 191, 193 

„ by magistrate, &c., 191 

Affidavit of, 193 
Proof of, 187, 191, 193, 196 
Time for payment after proof of, 194 
Valuation of, 194, 197 
Mistake as to caose of, 195 
Overcharge for, 196 ^ 

Insurance is not indemnity against acdldent, but against, 221 
Ascertainment of, before suing for, 197 
Not within policy, director's power to pay, 374 

MANUFACTURER— 

Insurable interest in unfinished work, 63 

MARKETABLE VALUE— 
As measure of loss, 60-51 

MARRIED WOMAN— 

Policy shown to be for benefit of, by parol, 21 
Presumed to have insurable interest in husband's life, 86, 307 
Insurance of, under Married Women's Property Act, 86, 839, 881 
Husband's insurance for benefit of, and children, 89, 829, 881 
Under Married Women's Policy of Assurance (Scotland) Act, 1880, 387, 838 
Husband may insure separate property of, 51 

Consent of, whether necessary to assignment of policy for her benefit, 828 
Policy of, on husband's life for her separate use and children, whether hus- 
band can deal with it, 829 
Policy before Married Women's Property Act surrendered for one afler, 831 
Canadian law as to pulicy by husbana for, 385 
Assignment of trust policy by, 320 
Policy for, not issued until husband's death, 837 

MATERLA.L FACT— 

Disclosure of,vl52, 155, 160, 164 

Whether question for iury. 152 

Whether refusal by other office to insure is, 157 

Must be stated under general question, 160 

Purchaser of policy, how affected by concealment of, 161 

MEDICAL ATTENDANT— 

Who considered to be, 141, 158 

Wrong reference to, 158 

Non-disclosure of, 206 

Whether agent of insured, 448 

Whether death within accident policy when from treatment by, 457 

MERCHANT— 

Insurance for foreign correspondent by, 64 

Bills of lading received with directions to insure by, 64 

MISDESCRIPTION— 

Of premises, 162 

Of residence, 169, 162 
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MISREPRESENTATION AND CONCEALMENT— 

Return of premiumB where, 87, 88 

Chapter on, 152 

By insurer, 154 

Statements must be true when contract actually made, 155 

By any agent of assured vitiates policy, 155 

By insurer's aeent, 156 

By life insured, 156 

As to temperate habits, 156 

Innocent as to health, 158, 161 , 

As to residence, 159 

On re-insurance, 161 

Forfeiture of premiums through, 161 

Discovery of^ by insurer before payment, 161 

As to part or property, 16S 

As to incumbrances, 168 

Agent's knowledge no excuse for, 197 

By life insured* 1^8 

MISTAKE— 

In policy whether rectified, 22, 106 

In policy whether waived, 24 

In policy^ not rectified and policy rescinded, 24 

As to existence of ^ine insured, return of premium, 7 

Payment of insurance Uirough, 96 

In proofs as to cause of fire, 195 

In stating claim, 201 

Of agent filling up proposal, 488 

MORTGAGE- 

Contribution between insurers in case of^ 240-241 
Does not defeat assured's interest in policy, «!08 
Of life policy, by deposit, 810 

„ „ notice of, 810-812 
Satisfaction of, before insurer's pay, 819 
Proceeds of policy applicable to, under Conveyancing Act, 847 
Of life policy, what it should contain, 850 
To insurers of land and policy, latter cannot be set off, 400 

MORTGAGEE— 

Insurance beyond own interest, 50, 284, 236 

Insurable interest of, 69, 284, 281 

Policy of, whether affected by mortgagor^ arson, 119 

Double insurance by, 176 

Subrogation of insurer to right of, 285 

Whether he can recover from mortgagor after being paid by iDSorer, 286 

Further advances by, whether fire policy extends to, 282 

Mortgagor's interest in policy of, 283 

Right of, to charge premiums, 288-284. 289, 846 

Proceeds of policy of, whether applicaole to reinstatement, 888 

Obligation or, to reinstate fixtures, 284 

Interest of, in mortgagor's policy, 284 

Right of. to insure under Conveyancing Act, 1881, 284 

Tenant for life paying insurance money to, 286 

Rjght to insure under Settled Land Act. 1882, 286 

Ofiessee who insured not entitled to policy money, 288 

Under bill of sale whether entitled topoLcy money, 288 

Joint insurance} Aucl by mortgagor, 289 
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MORTGAGEE— ( Continued). 

SubrojTOtion of insnrer to rights, against mortgagor, 291 
Contribution where separate insurance by, and by mortgagor, 292, 295 
Apportionment where separate insurance by, and by moragor, 293 
W hether receiver appointed by, must insnre, 293 

„ bound to account to marteagor for policy money, 293-^94 
Can only recover amount of his deot, 294 
Of leaseholds can resist forfeiture, 296 
Recovery by, of premiums against mortagor personally, 839 
Policy by, on life of mortgagor belongs to, 339 
Of annuity, insurance by, 840 

Whether payment of premiums by, divests mortgagor's ri^ht to policy, 348 
Evidence that policy to be assigned by, on redemption ut security, 844 
Entitled to policy effected by him on life of cestui qui vie, 846 
Power of sale of, on breach of covenant to insure, 847 

,, ,, „ , keep policy on foot, 847 

Power of, to appoint receiver, 847 
Upon trust cannot sell, 347 

W'nen also insurer premiums allowed to, as just allowances, 349 
Whether bound by mortgagor's novation, 412 

MORTGAGOR— 

Insurable interest of, 67, 281 

Assignment of policy of, to mortgagee, 68 

Whether liable after mortgagee paid by insurer, 236 

Interest of, ceases on foreclosure, 281 

Interest of, mortgagee's policy, 283 

Being lessee, should not pay policy money to mortgagee, 287 

„ with covenant to insure and reinstate, has no lien on policy for 

money expended in reinstating, 287 

Joint insurance with mortgagee, 289 

Premiums paid by mortgagee whether chargeable to, 290, 389 

Subrogation of insurer to mortgagees right against, 291 

Separate insurance by, and by mortgagee, whether insurer entitled to con- 
tribution, 292, 295 

Insurance by, and bv mortgagee in different offices, appointment of amount, 
293 

Whether mortgagee bound to account to, for proceeds of his policy, 298-394 

Payment by, of premiums after bankruptcy. 339 

Policy on life of, by mortgagee belongs to latter, 389 

Whether right to policy of, divested by mortgagee paying premiums, 343 

Evidence that policy to be assigned to, on redemption of principal security, 
344 

Whether novation by, binds mortgagee 412 

MORTMAIN— 

Whether shares of insnrance companies within, 379 

Whether pobey secured on real estate of company within, 380, 894 

NAME— 

Of insurance company, injunction 1o nrstfain iiSe of, 867 

NEGLIGENCE— 

or assured covered by policy, 6 

Gross, when evidence of fraud, 12 

Damages in action for, not reduced by insurance, 19 

Except where assured dies through, 20 

LossnTom, 116 

26 PORTER ON INSURANCE. 401 
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NEGLIGENCE— ( Continued). 

Subrogation of insarers where loss caused by, 238 

Tenant 8 liability for fire through, 270 

Tenant may insure against liability for fire through, 271 

Covered by ordinary policy, 271 

Of agent insuring, liaoility for 441-442 

Whether insurance deducted from damages for, 446-446 

Contributory, defence to insurer in action for ii^ury by railway cccident, 4-'»l 

NOnCE- 

To pay premium, 92 

Of change of business, 169 

Of loss, 180, 190 

Of loss, condition as to, 188 

Of mortgage of life policy, 812 

Of assignment of policy, 811. 818 

„ ,, must be acknowledge, 818 

,, ,, given by first incuinorancer informally, 812 

„ ,, not to l>e delayed, 818 

,, „ inquiry as to previous, 818 

Whose duty to give, where policy settled, 826 
Of companies' statutes and deeds presumed, 868 
To a^ent, what sufficient, 426, 482 
To directors, what sufficient, 482 
To solicitor, who is also insurer's agent, 426 
To assured's broker not notice to insurer, 442 • 
, Of cancellation of policy, 44^ 
Of assignment, whether necessary to prevent policy passing to bankruptcy 

trustee, 472 

NOVATION— 

What it is, 402-407 

Proof of, 402 

When creditors bound by, 408-408 

When policy-holders bound by, 406 

None where companies* distipct, 409 

Whether payment of premiums is evidence of, 411 

Whether acceptance of bonus is evidence of, 412 

Claim against transferree company is evidence of, 412 

Whether verbal protest will prevent, 412 

When policy-holder is shareholder, 412 

Whether by mortgagor binds mortgagee, 412 

Whether by settlor binds trustee, 413 

Whether receipt of annuity amounts to, 413 

OCCUPATION— 

Disclosure of, 143 
Description of, 143 
Change of, 169-178 

OCCUPIER— 

Insurance beyond own interest, 50-51 • 

OVERDOSE— 

Whether within accident policy, when death from, 467, 458 

OWNER— . 

Insurance beyond own interest, 60-62 
Equitable, may for insuring be sole, 68, 64 

402 



INDEX. 507 

[The paging refers to the [ * ] pages,] 

PARENT— 

Insurable interest in child^s life, 40 

PARTNER— 

Has insurable interest in capital of co-partner, 69 
Whether assignment by one to another avoids policy, 181 
Amount of policy-money recoverable by, 48 
Insurance by, in finals name, 72 

PAWNBROKER— 

Insuralice of full value by, 52, 69 

PAYMENT— 

Of premium, policy not binding until, 76 

Of premium, who to make, 92 

Of premium, during days of grace, 92 

Of premium, by cross accounts, 95 ^^ 

Of premium, delivery of policy without, 76, 100, 101 

Of policy money, by mistake, 96 

Into court by insurers, 818, 858 

B^ insurer, to trustee of policy, 869 

Under order of court, inaemnifies insurer, 869 

Of policy money, after winding up order, 899 

Of premiums, not evidence of novation, 411 

PERITONTIS— 

From blow, whether within accident policy, 457 

PLEDGE— 

Of fire policy not an assignment within the condition, 810 

PLEDGEE— 

Insurable interest of, 69 

POLICY— 

Attaches when risk begins, 8 

When it does not attach after risk determined, 8 

Whether fire policy on ship marine risk, 12 

On life,, not indemnity, 17 

On life, is contract to pay sum certain, 17 

On life, definition of, 18 

Meaning of word, 20 

Verbal promise to grant, 20 

Whether necessary, 20-21 

Objects of, shown by parol, 21 

Not delivered may support action, 22 

May be rectified, 22-24 

Issued afler loss, 23 

Person interested is person to sue on, 28 

Agreement to grant, how enforced, 23 

Not according to agreement, 22-24 

Want of .sial to, not pleadable, 28 

Mistake in, waived, 24 

Alteration o^ 24 

Rescission of, where mistake not rectified, 24 

Cannot be added to, 25 

Loes of, company indemnified on payment, 26 

403 



508 INDEX. 

[The pacing refers to the [ • } pages.] 
POLICY— ( Continued), 

Dated after fire, 27 
**Open," 28 
**Froating,"28, 59 
Written words in, govern printed, 29 
Rigid construction of, not favoured, 2&-80 
Words of, supersede custom, 81-32 
Ambiguity in, custom mav control, 81-82 

Course open to insurer where policy obtained from him by fraud, 83 
Cancellation of, for fraud of assured, 81 
Refusal of insurer to pay where fraud in obtaining, 31 
Cancellation of, for insurer's fraud, 82 

Failure to cancel for fraud will not prevent insurer pleading want of inter- 
est, 82 
Title to, not determined by payment of premiums, 89 
Assignee of, need not have insurable interest, 40 
Only value of interest at date, of recoverable, 48 
"Blanket," 59 
Trust policy legaL ^6 

Name of person for whom effected must appear, 71 
By one partner in firm's name, 72 
whether to be under seal, 72 
Forfeiture of, not favored, 75 
Receipt for premium in, 76 
Not bmding until premium paid, 76 
Assigned, return of premium, 84 * 

Invalid, return of premium, 85, 86 

„ whether insurer must grant another, 86, 88 
Obtained by fraud, whether premium returnable, 87 
Alteration, effect of, 87 
Fraudulent, order to deliver np, 87, 88 
Cancelled, return of premiums, 88 
Condition in, as to forfeiting premium, 89, 150 
Differing from proposals, return of premium, 91 
Voidable where premium in arrear, 91 
Renewal by aeent's remittance of lapsed, 96 
** Lost or not Tost, " no return of premium, 97 
Specific performance of, agreement to grant, 97 
Ultra vires, premium returnable, 98 
When it expires, 99 
Time policy, 99 

Whether property protected from date of, 108 
Death before issue, 101 
Risk b^un before granting of, 100-101 
Fire before delivery of, 100-101 
Covers all losses up to amount of, 101 
Date of. whether inclusive, 102-108 
Duration of, 102 

Strict compliance with terms of, 104, 165 
On life local, 106 

Whether date of, time for accertaining what, covered by, 107 
Whether it operates if house vacant, 108 
Whether avoided by increase of risk, 109 
Purchaser of^ affected by concealment, 161 
Forfeiture of, by misrepresentation, 161 
Delivery up of, for fraud, 162 
New granted on old proposal, 162 
YoidM)le for non-performance of condition, 166 

404 



INDEX. 



509 



71 



»» 






n 



[The pAging refers to the [*] pc^^.] 

FOLIC Y—( Continued). 

Waiver of forfeiture of, 165-166 

Void means voidable, 165 

Against lire, usual condition in, 165, 175 

Ou removal ceases to attach, 168 

Suspended durins forbidden user, 168 

Not issued, whether within conditions as to other insurance, 178 

Against fire, what covered by, 178 

whether it passes to real or personal representatives, 181 

assignable, 181 

bankruptcy, effect of, on right to, 181 

J, execution, effect of, on right to, 181 

On life condition in, 205 
Void for going beyond limits, 205-206 
;Stcr autre vie avoided by suicide, 207 
Without benefit of salva^ illegal, 280 
Whether contributing evidence as to, 244-245 
Specific, what it is, 2^1 

Whether vendor can recover on, after sale of property, 299 
Assignment of, must accompany property, 801 
Against fire, whether it runs with laud, 801 

„ whether it passes on sale of property, 302 

„ whether it passes with beneficial interest, 802 

On own life, how it may be dealt with, 806 
assignable, 806, 810, 815 
ma;^ be bequeathed, 807 
subject of donatio mortis causa^ 307-808 
On life, whether within order and disposition clause, 808-813 
„ negotiable instrument, 808 
gift of, where possession retained by donor, 808-309 
equitable mortgage of, 810, 815 
Right to sue under assignment of, 811-813 
Notice of assignment of, 811-812 
Must specify principal place of business, 818 
Agreement to assign, 814 * 

Whether covenant to efifect vests policy in covenantee, 815 
Deposit of, as security, 816 
Interest on, 816 

Change of health before issue of, 817-818 
Effected bv fraud, insurer can get back money, 817 
Assigned duty of insurers, aware of invalidity of, 817 
Vitiated by aggravation of concealed illness, 818 
Assigned before winding up, effect of, 818 
Specific performance of contract to assign, 819 
Bonus passes by contract to assign, 820 
On own life passes to trustees in oankruptcy, 820 
Whether i^voided by going abroad, 821 
Purchaser of, how affected by assured's concealment of charge of health, 

318 
Specific performance of contract to assign policy, 818 
Legal means *^ lawful, '^ in proviso avoiding, 824 . 
Whether authority to hold, amounts to assignment ot. 824 
Insurers advancing on, cannot avoid and claim pa3rment, 824 
Assignment of, by bankrupt, secretly, 834 

,, „ felon before conviction, 824 

Gift of, 825 

Inchoate settlement of, 825 
Names of persons interested must appear in, 826 
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POLICY- ( ConHnued) . 

Not kept up trustee may sell, 827-828 
Whether trustee must pay premiums on. 827 
Trust of, construed like other trusts, 827 

„ cover bonus, 828 
For wife and children under Married Women's Property Actj 829-886 
Issued before Married Women's Property Act, surrendered for one after- 

881 
For wife not issued until husband's death, 887 

,, assignment bv her of, 886 
By creditor on life of debtor, 888-846 
By mortgagee of annuity, 840 

On another's life generally belongs to grantee of, 841 
Letters as evidence of right to, 844 
Lien on. how created, 851 
Equitable charge on, how 'created, 856 
Lien on, drops with, 857 
Whether it can be taken in execution, 859 
Where void, fresh one issued, 871 
Ultra vires, 370, 878, 398 
Loss not within, pavment by directors of, 874 
Insurance broker s lien on, 856 
Solicitor's lien on, 856 
Whether within mortmain, 881, 894 
Whether company trustee for assignee of, 895 
Covenant to pay out of special funds, 895 
Value of, cannot be set off where loan by insurers, 400 
Endorsement of, by agent, 485 
Of one company cannot be adopted by another, 487 
Effected by unauthorized agent, adoption of, 489 
Renewal of, must conform to original agreement, 440 
Of guarantee insurance, contents of, 467 

POLICY-HOLDER— 

Entitled to copy of statement of company's business, 887 

„ „ shareholder's address book, 887 

„ „ deed of settlement, 887 

Can prevent amalgamation, 887 
Whether he is a creditor, a87-^94 

Cannot interfere in management of company, 887, 891, 394 
Whether liable to contribute when participating. 888 

,, ,, », in mutual company, 889 

Claim of, on company's funds, when it begins, 891 
Whether right to reciver, 891 
No priority over other creditors, 891 
In mutual societv, how loss of, recoverable, 892 
Company's liability to, how limited, 892 
Covenant to pay claim of, out of special funds, 895, 897 
Appropriation of funds for, 897 
Limited liability to, does not affect creditors, 400 
Claim of, afler amalgamation, 406 

POLICIES OF ASSURANCE ACT, 1867— 

(80, 81 Vic. c. 144), 808-315 

Passed for protection of companies, 312 

Not to regulate priority of incumbrances, 812 

406 
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Paid before attachment of risk, is subject thereto, 7 
Return of, where risk not disclosed, 9 

„ ,, risk not run, 9. 150 

,, ,. policy rescinded for mistake, 24 

Repayment of, when nsk rejected, 25 

Repayment of , when further premium demanded and refused by assured, 2r) 
Retainer of, by aeent may not constitute failure of company to repay, 25 
Acceptance of, after discovery of fraud, 13 
Company may refuse to take, where policv obtained by fraud. 8S 
Return of, were policy cancelled for fraud, 83 
Payment not conclusive an to title to policy, 89 
Forfeited when policy a wager, 45 
Nature of, 74 

Whether prepayment necessary, 75 
Waiver of non-payment, 76, 79 

,, by acceptance of, 75, 79 * 

Credit for, 76, 77 
Receipt for, in policy. 76 
Payment of, by bill, 77 
Company bound by agent's receipt, 78 

,, ,, du-ector's receipt, 78 

Debiting to agent, no waiver, 79 
Payment of, overdue af^er death, 79 
Acceptance by company after death, 79 
Health of assured wiien overdue, paid, 80 
Returnable where no risk, 80, 82 
Not returnable if risk begins, 80, 82 
Not apportionable if risk begins, 80 
Return of, whei*e in excess of interest, 81, 82, 87 
,, ,, several policies, 81 

„ „ at time of insurance life dead, 88 

„ ,, ,, ,, house burnt, 88 

Apportionable where risk partially attached, 88 
Not returnable in case of suicide, 88 
Returnable where risk never attached, 81, 82, 85 
Not apportionable in time policy, 84 
Not returnable where fire not covered by policy, 841 
Not returnable on assignment of policy, 84 
Whether retnrnable in life insurance, 84, 86 
Parties in pari delicto, where returnable, 85, 89 
Where risk run not returnable, 8o 
Whether returnable where illegal insurance, 45, 85, 86 
Effect of breach of warranty on return of, 150 

Whether returnable where name of person interested not in policy, 86 
Whether returnable where over insurance, 87 
„ ,, „ fraudulent insurance, 87 

,, policy ordered to be delivered up, 87 

policy cancelled, 88 
„ misrepresentation regarding policy, 88 
,, ,, „ concealment regarding the insurance, 88 

Where fraud of insurer, whether return of, 89 
Forfeited according to condition, 89, 204 
Additional insurer not obliged to accept 89 
Tender of usual, after loss, 90 

Amount of evidence as to materiality of misrepresentation, 90 
Payment to agent without authority, 90 
Receipt from agent, ratification by insurer, 90 
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PREMIUM— ( Continued). 

lictumable by agreement, 01 

Where policy diners from proposals, return of, 91 

Punctuality in payments, 91 

Delay in paying through change in agent, 91 

Delay in paying through change of company^ s office, 91 
• Who to pay, 92 

Notice to pay, whether necessary, 92 

••Days»of Grace," 92, 94 

Debiting a^nt with, effect of, 95 

Promise of agent to pay, 96 

Cross accounts, payment by, 95 

Delivery of policy without paying, 95 

Renewal of lapsed policy by remittance of, 96 

Unpaid, and policy money paid by mistrke, 96 

No return where insurance "lost or not lost," 97 

Not within Apportionment Act, 97 

Effect of refusal to receive, 97 

Returnable where policy ultra vires, 99 

Not apportionable if risk has attached, 101 

Installments of, to be punctually paid, 101 

Payment and death within days of grace, 104 

Whether returnable if warranty disproved, 150 

Not returnable where term of contract, 150 

Forfeiture by misrepresentation, 161 

Payment prevented by war, 206 

Paid by mortgagee added to security, 291, 889 

Received afler insurer aware that policy invalid, 818 

Not paid by settlor, trustee may sell policy, 827 

Whether trustee must pay, 827 

Paid by mortgagee, whether mortgagor liable for, 889 

Paid by mortgagor after bankruptcy, 389 

Whether charging debtor with, makes policy his, 889, 840 

Whether payment by mortgagee divests mortgagor's right to policy, 848 

Allowed to mortgagee-insurer as just allowances, 649 

Whether payment of, by stranger gives lien, 853 
,, ,, by part-owner ^ves lien, 858 

,t ,, by mortgagor gives lien, 364 

„ ,, under voidable assignment gives lien, 854 

What divisible as profits, 890 

Payment of, not evidence of novation, 411 

Credit of, to agent, 427 

Credit of, by acjent, 428 ^ 

Agent cannot dispense with payment of, 428 

Payment by cheque to agent of, 428 

Returnable where policy not ntmted, 481, 486 

Overdue waiver of forfeiture oy receipt of, 483 

Payment of, to foreign aeent aner war begun, 434 

If retained, policy must be granted, 4*^6 

Direction to accumulate, whether within Thellusson Act, 478 

PRIZE— 

Whether insurable, 42 

PROFIT— 

Assured not to make, 2-3, 4, 18 

PROFITS— 

Whether insurable, 41 
408 
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I^ROFITS— (Continued). 

What are surplus, 390 
All premiums not divisible as, 890 
What are annual 398 
„ „ chargeable with income tax, 896 

PROOFS— • 

Of arson, 118. 201 

Preliminary, 187 

Of lofis, 186, 189, 193 

waiver of, 193, 194 

time for payment after, 194 

where needless, 194 

mistake in, 195 

what required, 195, 196 
What ib satisfactory, 197 
Of accident, what requisite, 461 
Of death, 461 

PROPERTY— 

Adjacent, cost of saring, 11-12, 120, 123, 126 

, , disclosing danger to, 117 

„ damage to, in extinguishing fire, 120 
Removal oi^ to escape fire, 122, 128 
Insured's duty to preserve, 123 
Stolen, durine fire, 123 
Lost, during fire, 123 
In transitu^ 126 

Out of place, where insured, 127-128 
Amount payable where deficient insurance of, 129 
Misdescription of, 160, 166 
Misrepresentation as to part of, 167 
Over-valuation of, 200 

Sold, recovery by vendor of insurance, 180-181 
Life policy is, 345 I 

PROPORTION— 

Of loss payable where under insurance, 129 

PROPOSAL— 

Declined Iby other office, 167 

Not answering question in, as to claim on other office, 158 

Mistake of agent filling up, 484 

Accident insurance, what must be stated in, 452 

PURCHASER— 

. Whether fire loss fall on, 301 

Of policy how affected by assured' s concealment on change of health, 316- 
817 

QUESTIONS - 

Answers to general, must state all material facts, 160 

RAILWAY PASSENGERS' INSURANCE— 

Arbitration in relation to, 219 

Rights against third persons preserved, 446 
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RATinCATION— 

By receipt of premium, 90 

Of agent" s contract outside company's business, 487 

,, ,, his authority, 437 

By company after loss, 438 
General principle as to, 488 
Of insurance for another, 489 

RECEIVER— 

Appointed by mortgagee whether to insure, 298 

Power of mortgagee to appoint, 847 

Right of policy-holder to, 391 

May effect guarantee insurance, 470 

REINSTATEMENT— 

Condition as to, 208, 255 
Statute as to, 203, 262 
Right to, 208, 262 
Election as to, 208, 252, 257, 258 
By insurer gives right to old materials, 225 
Option for, 251 

Metropolitan Building Act, as to, 252 
To what applicable, 253 
Obligation of insurers as to, 258 
Notice to company as to, 264 
Enforcing duty as to, 254 

Where required by tenant and insurer sued by landlord, insurer can inter- 
plead, 255 
By landlord, insurer not to pay for, 255 
By tenant, insurer not to pay for, - 55 
How done, 255 
When to be done, 255 
Fire during, 257 

** New for old," allowance on, 257 
Landlord and tenant, agreement as to, 257 
Insurer's right to, not aSfiected by assured, 257 
Tenant can require, 271, 274, 278 
Landlord can .require, 278 
Not of chattels, 284 

By mortgagor on request of mortgagee, 285 
By lessee under covenant for insurance and, 287 - 

Under biU of sale no right of, 288 ' 

RE-INSURANCE— 

What may amonnt to, 27 
Misrepresentation on, 161 
Insurer has insurable interest for, 259 
Nature of, 259-260 
Where insurance uUra vires, 259 
Not after winding-up order, 260 
Assured not privy to, 260 
Discharged by payment to assured, 260 
Whether solvency of re-insured affects sum payable on, 260 
Assured no lien on policy of, 260 
What re-insurer unaertakes by, 261 
Where several policies, 261 
Where condition to pay as may be paid, 262 
„ „ pro raia, 262 
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RE-INSURANCE— ( Continued). 

Payable on payment by insurer, 268 

Re-insurer's }X)sition in action by assured, 268 

Effect of contribution clause in policy of, 264 

Condition that rein-^ured retain certain risk, 264, 266 

Drops with insurance, 264 

Same bona fides as on insurance, 265 

What must be disclosed on, 265, 266 

Time for recovery under policy of runs from loss, 266 

Of one company in another by agent of both, 429 

By two agents keeping cross accounts of premiums, 480 

UEMOVAL— 

Of goods to escape fire. 121,' 123 

To other residence, insurer's consent to, 126 

,, ,, whether property protected during, 127 

Temporary, 128 
Insurance ceases on, 168 

RENEWAL RECEIPT— 78 noU (x) 

Of lapsed policy by agents' remittance, 96 

Of policy must conform to original agreement, 440 

RENT— 

Insurance by tenant of, 62 

REPRESENTATION— 

Premium as evidence of materiality of, 90 

When a warranty, 144 

Importance of materiality of, 144, 146, 152 

Or mere opinion, 147, 153 

Untrue, without assured's knowledge, 149 

Insurance without any, 153 

Must be true at time contract of insurance made, 155 

Fraud in, 154 

As to part of property, 168 

RESERVE FUNIV- 
Whether capital, 898 

RESIDENCEJj- 
Meaning of, 159 

RIOT— 

Loss from, excepted, 179 

RISK- 

Attaches before contract complete, 7-8 
.Premiums returnable, where non-disclosure of, 9 

,, „ if risk not run, 9 

Assured's duty to avert occurrence of, 10 
Cost of averting, 11-12 
To a<^acent property, 11 
Constitutes insurable interest, 47 
If none, j)remiums returnable, 80, 82, 85 
If it begins, premium not returnable, 80 
If it begins, premium not apportionable, 88 
Partially attached premium apportionable, 83 
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RlSK'-'(CofUinued). 

Not disclosed, insurer not bound to accept additional premium, 89 

** Lost or not lost" no return of premium, 97 

Circumstances affecting must be disclosed, 99 

Of carrier, when it begins and ends, 99 

Deviation may terminate, 100 

If attached premium not apportionable, 101 

Due to inherent faults, 105 

Locality affects, 105 

Property in trawfiiu whether within, 105, 106 

Goods loading, whether within, 107 

Empty house, whether within, 108 

Whether increase of, avoids policy, 109, 110 

Steam engine, what user of, within, 109 

Alterations of premises, 109 

Friction causing fire, whether a fire risk, 112-118 

Chemical action, whether a fire risk, 113 

Fermentation, whether a fire risk, 118 

Explosion, whether a fire risk, 118, 114 

Gas, whether a fire, 1 14 

Gunpowder, whether a fire, 114 

Heat without ignition, whether a fire, 115 

Hot water, whether a fire, 116 

Electricity, whether a fire, 115 

Negligence, fire by, whether within, 116 

Wiffulact, loss from, whether within, 116 

From incendiarism, disclosure of, 117, 119 

To adjacent property, 117 

Removal, loss from, whether within, 121, 128 

Thefl during fire, whether within, 128 ^ 

What may be taken in life insurance, 129 

Hazardous trade, extra, from, 168, 169 

Change of trade, extra, from, 168, 169 

Liquor-selling, whether increase of, 169 

By use of kiln, 169 

By experiment, 171 

By oven, 172 

By engine, 172 

By non-occupation, 172 

By riot, 179 

Where vUra vires^ 378 

Driving not exposure, 458 

RUPTURE— 

Whether within accident policy when through jumping from train, 454 
Whether within accident policy when, from using clubs. 456 
Of blood-vessels, inflammation from, 457 
Death from operation for, 458 

aA.LE- 

Mortgagee*B power of, on breach of covenant to insure, 847 
Mortgagee's power of, on breach of covenant to keep policy on foot. 847 
Where mortgage on trust, no power of, 847 

SALVAGE— 

Expenses of, how borne, 122, 125 
Illegality of policy without benefit of, 280 
Insurer's right to, 2^0 
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SEAL- 

Informal use by directors of, 869 
What contracts must be under, 371 
Absence of, whether a defence, 871 

SECRETARY— 

Holding shares as trustee for company, whether contributory, 877 

SETTLEMENT— 

Of policy, exptessed in intention to make, 825 

Breach of covenant by husband no excuse for breach by wife's father of cov- 
enant to make, 826 
Trustee liable for enabling settlor to dispose of policy under, 826 
Whether trustee may sell policy not kept up under, 827 
Whether trustee mu«t pay premiums of policy under, 827 
Inspection of company^ s deeds of, 867 
Directors' non-compliance with provisions of, 872 
Of policy, how aflfectBd by'banlmiptcy, 476 

SHARES- 

If transferred before liquidation, executors not liable on, 870 

In trustee's name, 876 

In secretair's name as trustee, 877 

Liability of vendor of, 378 

Sale of, to person who cannot be registered, 877 

No exemption from calls of, by forfeiture of, 878 

Incomplete transfer of, before winding up, 878 

Promoters' liability to contribute on, fully paid, 878 

Directors' liability for qualifying number of, 878 

In company holding land whether in mortmain, 880 

SOLICITOR— 

Lien on policy of, 856 

Agreement by company always to employ, 872 

Nature of claim for costs of, 372 

SPECIFIC PERFORMANCE— 

' Of agreement to grant policy, 97 
Of contract to assign policy, 819 
Of agent's contract to insure, 481 

SPECIFIC POLICY— 
What it is, 221 

SPIITING BLOOD— 

Meaning of, 141 

Untrue statement as to, 166 

SPONTANEOUS COMBUSTION— 
Whether within fire policy, 179 

SPRAIN— 

Through lifting weight, whether within accident policy, 456 

STATUTESr- 

18 Eliz., c. 5, 824 

48 Eliz., c. 12 (Statute of Asimrances), 8 

19 Geo. II , c 37 (Insurable Interest), 87. 50 
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STATUTES- ( Continued) . 

14 Geo. Ill , c. 48 (Gambling Act). 13-14, 16, VI, 36, 44, 66, 71, 78 
14 Geo. III., c. 78 (Metropolitan Building Act), 203, 252, 255, 283, 284, 

286, 802 

41 Geo. III., c. 57 (Royal Exchange Assurance), 374 

56 Geo. III., c. Ixxiii. (Customs Annuity and Benevolent Fund Iiisuranoe), 

822 

6 Geo IV., c. 86 (Royal Exchange Assurance), 875 
3 A 4 Wm. IV , c 42 (Interest), b50 

7 Wm. IV. & 1 Vict.,c. 72 (Letters Patent), 364 
5 A 6 Vict., c 89 (Factors Act), 58 

7 & 8 Vict , c. 84 (Metropolitan building act), 288 , 

7 & 8 Vict, c. 110 (Joint Stock Companies), 864 
9 & 10 Vict, c. 93 (Lord Campbell's Act), 446 

12 & 13 Vict' c 7$ } (Trustees' Relief Acts), 318, 858 

17 & 18 Vict,'o. 125 (Common Law Procedure Act, 1854), 212, 217 
20 & 21 Vict, c. 14 (Joint Stock Companies;, 365 

22 & 23 Vict., c- 85 (Lord St Leonard's Act). 277, 377 

28 & 24 Vict, c. 145 (Lord Cranworth's Act), 290, 291 

23 & 24 Vict, c. 126, s. 2 (Common Law Procedure Act, 1860), 296 
25 & 20 Vict., c 89 (Joint Stock Companies), 366 

27 k 28 Vict, c. cxxv. (Railway Passengers' Assurance), 19, 214, 219, 446 
27 & 28 Vict., c 43 (Post-Office Insurances), 324 

29 k 80 Vict., c 42 (Life InsuVance, Ireland), 87 
80 Vict, c. 23 (Marine Policies, Stamps), 21 

80 & 31 Vict, c. 144 (Policies ot Assurance Act, 1867), 300, 808, 811, 812, 

815, 819 
31 & 82 Vict c. 86 (Assignees of Marine Policies), 811 

83 & 34 Vict c. 61 (Life Assurance Company Act, 1870), 388 

.^3 & 84 Vict c. 98 (Maried Women's Properly Act, 1870), 22, 86, 136, 

329-331, 837 
38 & 34 Vict, c. 97 (Stamp Act), 21 

84 & 35 Vict, c 103 (Customs Annuity and Benevolent Fund Assurance), 

322 
86 & 37 Vict, c 66 (Judicature Act, 1873), 298, 808, 314, 818 

89&40 Vict; c;82}(^"^"^^y ^^^^^^^ ^^^)» ^^^' 2"»^28 

42 & 43 Vict ,'c. 9 (Friendly Societies), 219 

42 & 43 Vict., 76 (Companies Act, 1879), 876 

43 k 44 Vict, c. 26 (Married Women's Polices of Assurance, Scotland, Act, 

1880), 837 

48 & 44 Vict , c. 42 (Employers' Liability Act), 43, 463, 464, 288, 290, 

292 296 
45 & 46 Vict, c. 88 (Settled Land Act 1882), 286 

45 & 46 Vict, c. 75 (Married Women's Property Act, 1882), 22, 86, 136, 807, 

380, 882, 884, 886 

46 k 47 Vict., c. 62 (Bankruptcy), 472 

49 k 50 Vict, c 38 (Riot, Damages, Act), 180 

STEAM ENGINE— 

User of, what within policy, 109 

STOPPAGE IX TRANSITU— 

Terminate interest, 55 

Whether right of, gives tide to insurance, 857 
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SUBROGATION— 

What is it, 287, 294 

None io accidental insnrance, 19 

Gives insurer ri^ht to dama^en recoverable by assured, 229 

Assignment by insurer of, rights by defence to assured action, 229, 837 

Defences a^nst assured good against subrogated insurer, 230 

Insurer entitled to, against carrier, 230 

Re-insurer entitled to, 280 

Assured recovering damages as trustee for insurer, 281 

Of insurer where loss through negligance, 232 

Of insurer to mort^igee's rights, 235 

Condition as to, 237 

Valued policy, how it affects, 288' 

Contribution, difference between it and, 289 

Of insurer to mortgagee's rights against morrgagor, 291, 296 

SUCCESSION DUTY— 

Whether payable on life policy, 845, 479 

SUE AND LABOUR CLAUSE— 
In fire policies, 124 

SUICIDE - 

Premium not returnable in case of, 81 

Whether within policy, 180, 182 

Meaning of, 180^ 182 

Not mentioned m policy, l«il 

Presumption against, 188, 456 

Whilst insane, 188 

Effect of, on assgnment of policy, 188, 134 

Usual condition as to, 183 

When company mortgagee of policy, 185 

When covenant to keep up policy, 136, 821 

Policy 8ur aiUre rie, whether avoided by, 207 

SUNSTROKE— 

Whether an accident, 454 

SURETY— 

Interest of creditor in life of, 69 

Interest of co-surety in life of, 69 

Interest of surety in life of principal debtor, 69 

Paying debt, whether entitled to policy, 345, 857 

Whether he may require discharge of employee making default, 466 

SURETYSHIP 

Difference between insurance and, 8 

TEMPERANCE— 

Statements as to, 142, 156 
Disproof of warranty as jto, 157 
Meaning of. 187. 157 

TENANT— 

Insurance beyond own interest, 50 
Insurance of rent by, 51 
Iti common can insure full value, 51, 62 
Joint-tenant can insure full value, 51, 62 
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Poliejr avoided through increase of risk by, 169 

For life, whether bound to insure, 267 

In tail, whether bound to insure, 267 

In tail, whether entitled to policy money, 267 

For life, whether entitled to policy money, 267 

For years, whether bound to insure, 269 

Liability for accidental fire, 270 

Liability for fire through negligence, 270 

When bound to reinstate, 2?1 

Covenant by, to pay extra premiums, effect of, 271 

For life, when bound to rebuild, 272 

Insurable interest of, when under covenant to repair, 272 

'And landlord separately insuring, effect of. 266, 267, 272 

Covenant by, to repair and insure for fixed sum, 272 

,, to repair excluding fire, 272, 278 

„ to insure runs with land, 278 

Cannot compel landlord to rebuild, 278 
Can require msurer to reinstate, 274, 276 
Whether liable for rent in case of fire, 274 
Damages for breach of covenant by. to insure, 275 
Relief against breach of covenant by, to insure, 276, 277 
Breech by, of covenant to insure not cured by ante-dating receipt, 276 
Effect of covenant by, to insure in landlord's name, 278 
Bound to insure, having option to purchase, 279 
Insurable interest of, in rent, 279 
For life, paying policy money to mortgagee, 286, 287 

THEFT- 

During fire, 123, 124 

THELLUSSON ACT— 

Direction to pay premiums whether within, 478 

TITLE— 

Of insured property, whether material. 111 
Condition as to change of, 180, 188 

rONTINE— 

Policy not gaining contract, 45 

TRADE- 

Disclosure of hazardous nature of, 108, 110 

TRUST— 

Validity of policy on, 66 

Name of person for whom effected must appear in policy on, 66, 71, 72 

Of policy construed like other trusts, 827 

Where no fraud for premiums, 'sale of policy on, 828 

Of policy includes bonus, 828 

TRUSTEE - 

May insure, 6 

Insurance by, presumed to be qtta tni8tee.66 

Policy must contain name of C. Q. T. ana of, 66, 827 

Enabling settlor to dispose of ]:)olicy liable, 827 

May selfpolicy, settlor not pa^ng premiums, 827 ..^ 

Whether premium must be paid by, 827 
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TRUSTEE— ( Continued). 

Lien on policy for advances bv, 327 

Appointment under Married Women* 8 Property Act of, 280 

Insurers paying to, 859 

Secretary holdmg shares for company as 377 

Of shareholder in liquidation, disclauner by, 878 

For assignee of policy, whether company is, 896 

Bound by novation of settlor, 412, 418 

UBERRIMA FIDES— 

Whether insurance contracts require, 8, 159 ^ 

ULTRA VIRES^ 

How re-insurrnce affected where insurance is, 267 

Directors' acts where, 868, 870 

Company's business must not be, 870, 378, 875 

Policies do not bind where, 870 

Third persons and company contracting, 870, 878 

Manager granting policies, 87l| 872 

Whether fllegal acts are, 872 

Whether informal acts are, 872 

Dealings with fuuds restrained when, 874, 876 

Claim on policy which is, 898 

Ratification of amalgamation which is, 406 

USER— 

Disclosure of, 108-110 

Whether to be as descriced, 108-110 

Of house, 108 

Of steam-engine, 109 

Increase of risk bv, 109, 110, 169, 171 

Change of, 109, 110 

Of paper-mill, 110 

Of kiln, 110 

For experiment, 171 

Of oven, 172 

By non«occupation, 1 72 

VALUATION— 

Of loss, lfii5, 197, 198, 200 

VALUED POUCY— 

May be on land risk, 8, 27 
Where value conclusive, 8, 4 
Proof of loss necessary, 4 
Interest necessary for, 221 
Whether contract of indemnity, 226 
Subrogation in case of, 288 

VENDOR— 

Insurable interest of, unpaid, 64 

Interest of, paid, who has not conveyed, 64, 65 ^ 

When interest of, ceases, 65, 181 

Whether fire loss falls on, 299, 301 

Whether right of, to stop in transitu gives title to insurance, 867 

Of shares, a contributory if on register, 377 
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VERBA FORTIUS ACCIPIUNTUR CONTRA PROFERENTVM, 30 

WAGER— 

Difference oetween insurauce and, 7, 46 

Policy illegal if a, 44-46 

Premiums not recoverable if policy a, 44 

WAGES— 

Of seamen not insurable, 44 

WAIVER— 

Of delay in paying |)remium, 91 

Of breach of condition, 165, 188 

Of breach of policy, 166 

By resolution to pay. 166 

Of non-disclosure ot other insurance, 176, 177 

Of forfeiture by assignment, 188 

Of proof of lo^s, 198, 195 

When inferred, 194 

Of condition as to forfeiting premiums, d04 

By affirmance of contract, 205 

Of right to arbitration, 216 

Of forfeiture by acceptance of rent, 277 

By agent of forfeiture, 482, 488 

WAR- 

Payment of premium to foreign agent after commencement of, 494 

WAREHOUSEMAN— 

Insurance for full value by, 58 

Insuring own and another's goods without authority, 440 

WARRANTY— 

Different on marine and other policies, 144 

Part of the contract, 144, 146, 147 

Materiality of, 144, 147 

Must be true, 144, 145, 147 

Must be performed, 144, 145 

Express or implied, 144, 145 

In, or incorporated in policy, 144, 147 

That mill ** worked by dav only," 141, 146, 147 

Mere opinion, and not, 147 

Not necessary to state facts covered by, 147 

Insurers may require special, 148 

True ** so far as Known," 148 

Of "^ood health," 149 

That msured not subject to fits, 149 

Whether premiums returned were breach of^ 150 

Evidence of, 150 

Effect of transfer of insurer's business on, 151 

Declarations of insured, whether evidence to prove breach of, 150 

As to temperance, 157 

WHARFINGER— 

Insurance of full value by, 58, 58 

His liabilitv to owner of goods for fire, 57 

Goods held *^ in trust or on commission " by, 58 
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WINDING UP— 

Effect of assignment of policy before, 818 
Payment of assurance alter order for, 899 
How claims valued in, 401 
Resuscitation of company for, 410 
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